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In India, groundwater ownership is governed by established principles of common law and 
the Indian Easements Act, 1882. Of late, many stated have come up with their own 
legislations governing the use and extraction of groundwater. The concern from different 
quarters is that constant pressure on our groundwater reserves lowers the water table beyond 
replenishment and often leads to concentration of pollutants. In the United Stated of 
America, different states follow different rules for allocation and usage of groundwater 
ranging from prior appropriation to allotments based on permits. On the other hand, in the 
United Kingdom, the latest law in the Water Act 2003, which deals with all water resources, 
ground as well as surface, at the same time.  

This paper deals with an overview of management of groundwater in the United States of 
American and the United Kingdom and tries to analyze how we can apply the lessons from 
these countries for better groundwater management and usage in India. 

KK eeyy  WWoorr ddss  : Groundwater, Management, Law, United Kingdom, Legal framework, 
Lessons, Application in India, Ground water doctrine. 

  
II NNTTRROODDUUCCTTII OONN  

Ground water ownership in India is 
primarily governed by the principles of 
Common Law and the Indian Easements Act, 
1881. Rights over ground water are attached 
to land since it forms a part of the dominant 
heritage. Water not running in a defined 
channel is the absolute property of the owner 
of the land of which it forms a part and 
before it has reached a definite stream, he 
may drain it off and put it to such purpose as 
he pleases [Robinson v. Aya Krishnanda 
Chariyar, 7 M. H. C. 37, p. 46]. Hence, there 
is no easement over percolating water unless 
it is in a defined stream [Perumal v. 
Ramaswamy Chetty, I. L. R. 11 Mad 16, p. 

22; Kalanath v. Wamanrao, AIR 1937 Nag 
310; AIR 1954 Nag 103]. In addition to this, 
the Transfer of Property Act, 1882, provides 
that easements can only be transferred by 
transfer of dominant heritage. Hence, the 
right to groundwater can be given to 
someone else only when the dominant 
heritage is transferred [Section 6 (c)]. 
Further, the Land Acquisition Act, 1894, 
states that in case someone wants the rights 
over groundwater, he would have to be 
interested in land.1 

It is important to take note that once we 
associate rights with the ownership of land, 
we are letting the owner to appropriate 
ground water as much as he likes, 
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irrespective of the effect it has on the water 
table in the region or even availability of 
ground water in the area. In 2005, the 
Ministry of Water Resources, Union of India, 
came forward with a Model Bill which 
provides an outline for legislations related to 
ground water in different states. It is 
primarily because Water falls in the List II of 
the Constitution of India i.e. the State List. 
The aim was to provide for a basic 
framework on which the States could model 
their ground water laws. A look at the Model 
Bill and some of the State legislations which 
follow clearly show that the attempt of the 
state is to provide a mechanism where 
unchecked use and abstraction of ground 
water is regulated. Keeping in this mind the 
adverse effects which unchecked exploitation 
of ground water can result in.  

In this paper, the ground water laws in 
the United States of America and the United 
Kingdom have been dealt with in order to 
understand how regulations on use of ground 
water can function in India. It is obviously 
beneficial for us to learn lessons and 
incorporate them in our structure to make our 
laws effective and fulfill the purpose they 
were meant to serve. 

MM AATTEERRII AALL   AANNDD  MM EETTHHOODDSS  
The methodology employed in this paper 

is deductive in nature. The paper has dealt 
with the legal provisions in the USA and 
Britain and it seeks to deduce possible 
lessons which could be used in India. 
Secondary sources for the main research base 
for the paper and they range from treatises in 
water law to official websites of the water 
departments of USA, UK and India. 

RREESSUULL TTSS  AANNDD  DDII SSCCUUSSSSII OONN  

OOwwnneerr sshhiipp  ooff  GGrr oouunndd  WWaatteerr   iinn  tthhee  UUnnii tteedd  
SSttaatteess  ooff  AAmmeerr iiccaa 

Almost half of the population of the 
United States relies on ground water for 

drinking.2 The law relating to ground water 
has been different in different regions of the 
United States of America. Historically, the 
eastern region has witnessed a water supply 
in excess of the demand and water has been 
free for all reasonable uses as long as the 
usage did not affect the neighbour’s supply. 
However, in the western United States, the 
area is arid in nature and the water supply 
may not be sufficient as per the demand and 
the right to use a water supply was based on 
“first appropriation”, i.e. who used the source 
of water first, implying that water rights are 
determined by the rights over the property. 

Basis of Rights over Ground Water 

Traditionally, there have been numerous 
criteria for allowing the use of ground water. 
These have varied from ownership of land, to 
prior appropriation. In the United States of 
America, there can be three broad categories 
of such allocation of rights over ground 
water:3 

1. Ownership of Overlying Land: 
This principle is based on a strong sense of 
property. Practically, access to ground water 
is determined by the overlying land only. 
Hence, be it digging a well or even drilling 
into the land surface, the ownership of land 
has an important role to play on access to 
ground water.  

2. Tangible Development and Usage: 
In many States in the Western United States, 
the doctrine of prior appropriation has been 
extended from surface water to ground water 
as well. As per this doctrine, the ownership 
of land does not determine who has the right 
to use the groundwater, but it is determined 
by the actions of drilling or digging a well, 
removing the ground water and putting it to 
some beneficial use.  

3. Permit: An increasing number of 
States in the eastern United States have come 
up with a statutory framework governing the 
withdrawal and use of ground water. Most of 
these laws have a mechanism where the 
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prospective user has to make an application 
to the concerned authority and only on 
obtaining such permission can the person be 
allowed to use ground water. The permits 
may be issued for different periods of time, 
and have provisions for renewal. 

Rights over Ground Water in Eastern and 
Western United States 

Eastern States: 

i. The Doctrine of ‘Absolute 
Ownership’: This doctrine has evolved from 
English law only. As per this English rule, 
the owner of the property was free to take 
and use ground water without any restriction. 
In other words, the owner of a piece of land 
had absolute rights over the water lying 
beneath. In the case of Roath  v. Driscoll [20 
Conn. 533 (1850)] it was held that ground 
water, as such, had no ‘distinctive character 
of ownership from the earth’ and that there 
could not be a system of rules for ground 
water since the movements in ground water 
were not detectable.  

In another case, Wheatly v. Baugh [25 
Pa. 528 (1855)], the Court held that the right 
of every landowner to enjoy the benefits of 
his property outweighed the unintended harm 
that may result to others. This decision of the 
Pennsylvania Supreme Court seemed to have 
flowed from the principles established by the 
English case of Acton v. Blundell [12  Mees. 
and Wels. 324]. This view of the judiciary 
may be attributed to the poor knowledge of 
the ground water system. However, such a 
view came to be restricted to ground water 
found in undefined channels. It came to be 
further held by way of judicial 
pronouncements that the laws applicable to 
surface water would apply to water flowing 
in subterranean, defined channels [Ball v. U. 
S., 1 Ct. Cl. 180 (1982), at p. 184]. 

ii. Reasonable Use: In the nineteenth 
century, for flowing surface waters, 
reasonable use came to be used as the 
guiding principle for two riparian surface 
water users instead of the ‘natural flow’ 
principle [Tyler v. Wilkinson, 24 F. Cas. 472 
(C. C. R. I. 1827)]. A landmark was the case 
of Forbell v. State of New York [58 N. W. 
644 (NY Ct. App. 1900)], where the plaintiff 
objected to the pumping carried put by the 
City of New York, alleging that it was 
adversely affecting his ability to irrigate his 
crop on his own land. The Court went on to 
say that the absolute ownership principle 
would be inapplicable in the matter. It was 
further said that the act of the City to fit such 
pumps and wells that have the potential to 
take water from the depths of the plaintiff’s 
land, extract it and then merchandise the 
same is unreasonable from the perspective 
and situation of the plaintiff. In addition to 
the unreasonable nature of the action of the 
City, the fact that it was known that the 
pumping could affect the ground water 
availability of the users would play against 
the City. Moreover, the water extracted was 
being supplied to users all over the place, not 
to the overlying owner. In another case of 
Meeker v. East Orange [74 A. 379 (N. J. 
1909)] the highest court in New Jersey 
approved the principle of reasonable use and 
held that the modern trend of adhering to the 
doctrine of reasonable use was more in 
consonance with equity and natural justice.  

iii.  Correlative Rights: It was the 
California Supreme Court which rejected the 
Doctrine of Reasonable Use and instead 
adopted an approach which came to be 
known as the Correlative Rights Doctrine. 
This doctrine is based on giving a fair and 
just provision to each of the landowners in 
dispute over the same source of ground 
water. So in case of changing availability, 
rival landowners have to modify their usage 
accordingly.
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Classification of Eastern States by Ground Water Doctrine4,5 

Ground Water Doctrine States 

Reasonable Use Missouri, Michigan, Ohio, West Virginia, 
Pennsylvania, New York, New Hampshire, 
Alabama 

Reasonable Use/Permit Minnesota, Wisconsin, Iowa, Tennessee, 
Virginia, Maryland, Delaware, North 
Carolina, New Jersey (Permit required only 
in critical areas) 

Correlative Rights/Reasonable Use Arkansas 

Correlative Rights/ Permit Florida 

Law of Capture Connecticut, Illinois 

Absolute Ownership (Percolating Water), 
Reasonable Use (Subterranean Water)  

Maine, Vermont, Massachusetts,  

Absolute Ownership (Percolating Water), 
Reasonable Use/Permit (Subterranean Water) 

Georgia, Kentucky 
{Indiana, Mississippi, South Carolina: Permit 
required only in critical areas} 

 
Western States : Due to lesser 

precipitation in the Western part of the 
United States, the absolute ownership 
doctrine hardly found any support in that 
region. It is but natural that users will tend to 
become fiercely competitive for a scarce 
resource. 

i. Doctrine of Prior Appropriation : 
As per this principle, whosoever 
appropriated a source of ground water first 
for a beneficial task, earned the right over 
that source. It allowed diversion of ground 
water to non-overlying land as well. It was 

based on the “first in time, first in right” 
principle.  

ii. Allotment : This basis of usage is 
followed in new, larger scale public water 
supply projects, where usage of ground water 
is determined by the agency involved for 
supervision and allocation of water to the 
users. It is generally a contractual agreement. 

iii.  Mutual Stocks: When a person 
owns a share of the stock in a private water 
company, then he/she is allowed a fixed 
proportion of the total water service which 
falls under the control of the company. 

Classification of Western States in the United States on the Basis of  
Ground Water Doctrine6 

Ground Water Doctrine States 

Appropriation/ Permit 
 

Washington, Colorado, Nevada, Kansas, 
Oregon, New Mexico, North Dakota, South, 
Dakota, 
Utah, 
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Idaho, Wyoming, Nevada (permits faceless 
scrutiny in non-critical areas), 
Montana (permit not required for small 
consumptive use in non-critical areas) 

Correlative 
Rights/Appropriation/Conjunctive 
Management 

California 

Reasonable Use/Permit Nebraska, Oklahoma 

Reasonable Use (Percolating Waters), 
Appropriation/Permit (Subterranean Waters) 

Arizona (permit required only for large 
consumptive use) 

  
OOwwnneerr sshhiipp  ooff  GGrr oouunndd  WWaatteerr   iinn  tthhee  UUnnii tteedd  
KK iinnggddoomm 

Common Law 

In the case of Acton v. Blundell [12 M. 
and W. 324 (1843)], it was held that one may 
appropriate the water coming naturally on to 
one’s land but flowing in invisible and 
undefined channels in such a way that in 
addition to the entitled use, the user may 
intercept or divert such water entirely if it is 
required for the ordinary use and enjoyment 
of the land. This can be done even at the cost 
of totally cutting off the neighbour’s supply 
or withdrawal of water already collected in 
the neighbour’s well.7 In the case of 
Chasemore v. Richards, a local health board 
abstracted water by way of a well which was 
situated on the land of Croydon town. This 
water was meant to be used for supplying 
water to the large population of the town. 
The well proved to be a large storehouse of 
rainwater and was responsible to a reduced 
inflow of ground water into a river flowing 
near the well. As per the admitted facts of the 
case, it was obvious that despite lack of 
malicious intention on part of the defendant, 
the defendant had ‘reasonable means of 
knowing the natural and probable effects 
their said acts and works’.8 The plaintiff 
complained that the percolating water 
beneath his land was being taken away by 
the powerful pumps employed by the 
defendant. However, the doctrine laid down 

in Acton v. Blundell was upheld. In this case, 
it was held that the owner of a mill on the 
banks of a river could not maintain an action 
against the landowner who had sunk a well 
deep on his land and by means of pumps and 
steam engines, diverted the underground 
water which would have otherwise 
percolated the soil and flowed into the river, 
by which the mill had been worked for more 
than sixty years.9 The action based by the 
plaintiff failed on the ground that there was 
no actionable right over underground 
undefined streams. 

In case the course of a subterranean 
stream was well known, which sunk 
underground to pursue a subterranean course 
for a while and then emerged again, then the 
owner of the soil under which the stream 
flowed had all rights to maintain an action 
against another user, the action of which 
diverted the course of the stream beneath the 
ground, provided that the diversion took 
place under such circumstances as would 
have enabled him to recover had the stream 
been completely above the ground. This 
came to be held in the case of Dickinson v. 
The Grand Junction Canal Company [(1852) 
7 Exch. 300, p. 301]. In the case of Mayor of 
Bradford v Pickles [[1895] AC 587], the 
plaintiff brought legal action against the 
defendant who had intentionally dug a mine 
shaft on his land to pollute the main feeder of 
the water supply of the town of Bradford. 
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The principle in the Chasemore case was 
upheld even if the abstraction was 
malicious.10 

Classical Roman law played a prominent 
role in the case of Mayor of Bradford v. 
Pickles. There was extensive discussion of 
two earlier English cases on the abstraction 
of water, Chasemore v. Richards [(1859) 7 
HLC 349; 11 E R 140] and Acton v. 
Blundell, and in all three cases the same 
passage from the Digest was discussed, 
namely the passage attributed to Marcellus to 
the effect that ‘no action, not even the action 
for fraud, can be brought against a person 
who, while digging on his own land, diverts 
his neighbour’s water supply. And of course 
the latter ought not to have even the action 
for fraud, assuming that the other person 
acted not with the intention of harming his 
neighbour, but with that of improving his 
own field’ [D 39.3.1.12].11 

As per Common Law principles, 
abstraction of water is both a proprietary and 
natural right. This right of abstraction is 
limited to reasonable use of water for 
ordinary and may be extended to extra-
ordinary use also in certain cases [Bradford 
Corporation v. Ferrand, [1902] 2 Ch. 655; 
Miner v. Gilmour, (1858) 12 Moo. P. C. 131, 
p. 156]. ‘Ordinary and reasonable use’ has 
been interpreted to include watering cattle 
[McCartney v. Londonderry and Laugh 
Swilly Ry, [1904] A. C. 301, p. 306], 
drinking and culinary purposes[Kensit v. 
Great Eastern Ry, (1883) 23 Ch. 556, p. 574] 
and subject to certain limitations, irrigation 
and manufacturing as well.  

Therefore, a person can claim the right to 
flow of water only when such water flows in 
a known and defined channel. This has been 
held in the case of Chasemore v. Richards 
[(1859) 7 H. L. Cas. 376]. This principle 
applies to both surface and underground 
water [Dickinson v. Grand Junction Canal 
Co., (1852) 7 Exch. 282, p. 301]. If water 

arises from a source on land, like a pond, 
lake or swamp, and does not flow in a 
regular or definite channel, the owner of such 
land can use it, direct it or draw the same as 
he wishes [Broadbent v. Ramsbotham, 
(1856) 11 Exch. 602]. For percolating and 
subterranean water, the same considerations 
apply.12 

License for Abstracting Water: The Water 
Resources Act, 1963 

It was Section 23 of the Water Resources 
Act, 1963 which provided that no one could 
abstract water from any source, be it surface 
or ground water, in absence of a licence. This 
was the first time in the United Kingdom that 
a permit or a licence was introduced to be 
necessary prerequisite for abstracting water. 
However, the Act provided for exceptions to 
this rule as well. As per Section 24, no 
licence was required for the domestic usage 
of those users who had been contiguously 
using a watercourse. There were other 
exceptions outlined in Section 24 like 
utilizing water for irrigation or emergency 
purposes. Unlike its successor, the Water 
Resources Act, 1963 did not impose any 
restrictions on the volume of water to be 
extracted.13 

Water Resources Act, 199114 

As per the Preamble of the Act, this Act 
was meant to consolidate enactments and the 
functional framework related to the National 
Rivers Authority. Section 3(2) (a) of the Act 
mentions that apart from the enlisted 
functions and duties of the Authority, it shall 
be responsible to ensure protection against 
pollution of any source of water, be it surface 
or underground. Sub-clause (c) further says 
that it shall have to protect all underground 
strata from pollution from which the 
Authority or nay water undertaker is 
authorized to extract water. 

Chapter II of the Act deals with 
Abstraction and Impounding. Section 24 
restricts the abstraction of water. It provides 
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that no one shall be permitted to abstract 
water from any source unless there is a 
licence authorizing the person to abstract 
such water by constructing or extending a 
bore well or installing any apparatus which 
may cause additional water to be abstracted 
from the underlying strata. Any 
contravention of the Act or the licence or any 
conditions imposed under the licence have 
been made a punishable offence. 

Section 27 (1) lays down a limit to 
extraction and says that the restrictions on 
abstraction “shall not apply to any 
abstraction of a quantity of water not 
exceeding five cubic metres if it does not 
form part of a continuous operation, or of a 
series of operations, by which a quantity of 
water which, in aggregate, is more than five 
cubic metres is abstracted.” Section 27 (3) 
lays down that restriction on abstraction shall 
not be applicable when the abstraction does 
not exceed twenty cubic metres in aggregate 
in a period of twenty-four hours.  Also, 
Section 27(5) puts forth that there shall be no 
restriction on extraction of water form 
underground strata for domestic purposes 
unless the extraction exceeds, in aggregate, 
twenty cubic metres of water in twenty four 
hours. For the purpose of this provision i.e. 
S. 27(5), the requirements of Section 24(2) 
need not be met. 

The strong sense of property that has 
been a mark of the English Common Law 
seems to be reflected in Section 35(2) of the 
Act. It lays down restrictions on application 
for licences for extracting water from any 
underground strata. Only the occupier of land 
consisting of or comprising of such strata can 
apply for a licence or if extraction is from an 
excavation in the strata then the water level 
shall be considered to check if the water falls 
in the strata comprising that land and the 
person satisfies the authority that when the 
licence would come into effect, he would 
have right of access to land comprising the 
strata. When granting licence for extraction 

of water from underground strata, the 
requirements of the existing users should be 
taken into account. 

Water Act, 200315 

The Water Act 2003 came into existence 
so as to amend the Water Resources Act 
1991 and the Water Industry Act 1991, to 
provide for compensation under Section 61 
of the Water Resources Act 1991, for setting 
up of the Water Services Regulation 
Authority and the Consumer Council for 
Water and for the abolition of the office of 
Director General of Water Services; to make 
provision in connection with land drainage 
and flood defence; to amend the Reservoirs 
Act 1975; to make provision about 
contaminated land so far as it relates to the 
pollution of controlled waters; to confer on 
the Coal Authority functions in relation to 
the discharge of water from coal mines; to 
extend the functions of the Environment 
Agency in relation to the Rivers Esk, Sark 
and Tweed and their tributaries so far as they 
are in England; to repeal section 1 of the 
Metropolis Water Act 1852; and for 
connected purposes. 

Part I of the Act has added Section 24 A 
to the Water Resources Act 1991. The new 
provision classifies licences as:  

(a) A licence to abstract water from one 
source of supply over a period of twenty-
eight days or more for any purpose (a “full 
licence”);  

(b) A licence to abstract water from one 
source of supply over a period of twenty-
eight days or more for the purpose of—  
(i) Transferring water to another source of 
supply; or (ii)  Transferring water to the same 
source of supply, but at another point, in the 
course of dewatering activities in connection 
with mining, quarrying, engineering, 
building or other operations (whether 
underground or on the surface), in either case 
without intervening use (a “transfer 
licence”); 
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(c) A licence to abstract water from one 
source of supply over a period of less than 
twenty-eight days (a “temporary licence”). 

A new Section 27 has been inserted by 
virtue of the Amendment and has been 
supplemented with Section 27 A, which 
allows for a variation of the small quantity 
threshold. Section 27(1) now stipulates that 
there shall be no restriction on abstraction of 
water which does not exceed 20 cubic metres 
in aggregate in a period of twenty-four hours 
(the operation does not form part of a 
continuous operation or a series of 
operations). 

Section 35(2) of the Water Resources 
Act 1991 has been amended and a condition 
for application of licence has been added 
stipulating that the person shall have to show 
that he will have a right to access of such 
land till at least a period of one year from the 
date of issuance of licence or until it is about 
to expire. 

Section 48 A has been inserted as per 
which anyone abstracting water from inland 
sources or underground strata shall be liable 
to another person in case his abstraction 
causes any damage or loss to that person. 
The claim of the one suffering a loss shall be 
treated in tort as a breach of statutory duty. 
There have been many more changes by way 
of the Amendment but the same have not 
been mentioned here. Only certain changes 
having a direct relation with ownership have 
been referred to. 

CCOONNCCLL UUSSII OONN  
After a somewhat detailed overview of 

the rights over ground water in the USA and 
UK, what stands out is that in both the 
countries, despite differences in approach 
and regulating mechanism, the laws focus on 
abstraction of ground water in reasonable 
quantities. This is mainly for maintaining the 
water table in the region and to avoid injury 
by unreasonable extraction. Permits or 

licenses are in use in UK and many states of 
the USA. Even in India, we are trying to 
come up with laws which make extraction of 
ground water subject to permission by the 
relevant ground water authority. Similarly, 
many state acts in India on ground water 
have provisions for earmarking areas where 
immediate action is required for 
replenishment of the underground water 
reserves owing to over exploitation, poor 
rains, etc. The state is trying to regulate use 
of ground water in the spirit of acting as a 
trustee for the natural resources. It is a 
welcome development as it is the state only 
which has the maximum power of 
intervention and the requisite machinery to 
regulate optimum use if natural resources. 

We can take clue from practice of having 
a statutory recognition to a cause of action 
against a user whose abstraction from any 
ground water source causes damage to the 
other as has been added to the English law by 
the Water Resources Act, 2003. Generally, as 
per Common Law doctrines, reasonable use 
of ground water is allowed and it is to be 
taken care that injury or damage is not 
caused to the another user. Statutory 
recognition gives an added claim in tort for 
breach of statutory duty. We have penal 
provisions in many ground water acts for 
violating the limits of extraction or for not 
registering water extracting apparatus or for 
any contravention under the respective acts. 
However, there is no such provision in most 
of the ground water acts where someone can 
be held liable under the statute for infringing 
someone else’s right over ground water 
(although there may be a remedy available to 
the plaintiff in tort). 

Also, another point worth mentioning is 
that many of the ground water laws in India 
deal with ground water alone, barring 
exceptions from Maharashtra, Arunachal 
Pradesh and Andhra Pradesh to some extent. 
On one hand, it is a good to have separate 
laws for ground water, but on the other hand, 
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water management cannot be categorized 
into ground and surface and despite 
complications, combined water management 
can have a better over view of water based 
problems. It would serve purposes of 
regulation for industrial use, domestic 
supply, agricultural purposes, etc in one go.  

Therefore, we can take examples from 
USA and UK and employ the same for use in 
our legal framework. Also, since these 
countries have much longer histories of 
ground water regulation, their experiments, 
failures and successes can serve as models 
for us to take lessons from.  
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EARTH Allows You to Stand. 

Let the EARTH Stand the Way It 
Is. 
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