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ABSTRACT 

 
India is a country that is committed to the protection of its environment. In pursuance of this 
policy which has been reflected both in our Constitution and legislations, the government 
has provided for public hearings in certain matters of environmental clearance. Such a step 
will go a far way in strengthen our democracy as it it’s the power of decision making to the 
grass root levels. This process, though in tune with the International thought process, suffers 
from various disabilities. Various recommendations are provided in order to assist the 
government in the correct implementation of such a scheme.   
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INTRODUCTION 

India is a country that is clearly 
committed to its environment. Through 
legislations and Constitutional provisions, 
the Government of India has made its intent 
to protect and preserve the environment one 
of its top priorities. Some of the important 
provisions of the constitution are for example 
Article 48A1 which lays down the duty of the 
State to protect and improve the environment 
and to safeguard the forests and wild life of 
the country and Article 51A(g)2 which lays 
down the duty of every citizen of India, to 
protect and improve the natural environment 
and to have compassion for living creatures. 
Besides incorporating provisions of the 
above nature in the Constitution, which has 
been done by very few countries, India has 
also taken the initiative and enacted various 
legislations to provide statutory basis for the 
protection of the Environment. 

The Right to a clean environment has 
been recognized as inherent in the Right to 
Life under Article 21 of the Constitution.3 
One of the most important aspects of such a 
right is public participation in the 
management and sustainable use of the 
environment.4 

In India, as in any democratic society, 
people hold the power to shape public 
opinion and government policy. As the 
economic situation improves, in India as in 
any other economy, an increasing number of 
people place a greater value on 
environmental quality and are able to voice 
their demands more aggressively. 
Strengthening opportunities for effective 
public consultation and participatory 
decision-making can play a critical role in a 
country. Public participation is a powerful 
legal instrument with the community for 
protecting their environment from projects. 
Here the community is empowered to voice * Author for correspondence 
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their opinion and choose from development 
options and then reject or accept the 
proposals. This is an excellent means of 
educating the public on enviro-legal issues 
and bring forth the initiative in the people to 
organise themselves to protect their rights 
and their environment. It helps to avoid 
conflicts between the citizens and 
developers, thereby improving both the 
physical environment for future generations 
and the business environment for investors.5 

Initially, participation of people in 
development was sought with a view to 
successful implementation of projects. But 
now it has been realized that participation is 
a ‘value’ to be promoted and added to the 
mainstream voice of marginalized and 
excluded people in development – so as to 
bring them to the centre of development.6 
The strategic inclusion of people’s 
participation, both at the policy level and in 
the project implementation is a step towards 
the inclusion of people in effecting changes 
that affects their lives. If implemented in its 
true spirit – participation both at policy and 
project levels – it is far easier to achieve the 
equity targets and other justice oriented 
objectives. These will go a long way in 
elimination of conflicts, disputes and 
tensions in future. After the implementation 
of a development project, the technique of 
participation may be used for community 
monitoring of the project, naturally bringing 
responsibility and accountability to the 
project management.7 

Keeping in mind the provisions of the 
Constitution and the green approach of the 
Judiciary, the Government has provided for 
‘Public Hearings’ as a method of obtaining 
clearances for setting up of certain industries 
and development projects. This was done 
through a notification made under the above 
Act in 1994.8 As per the notification the 
Public Hearing is preceded by a study of the 
impact that the proposed project will have on 
the environment (EIA), and is conducted by 

Consultants who are paid by the project 
proponent himself. The contents of the EIA 
Report are the only information available to 
the public. According to present practice, the 
EIA Report is not made available to the 
public, but restricted access to a summary of 
the EIA Report (an Executive Summary) is 
provided for a mere 30 days between the date 
of Notice and the date of Public Hearing, 
even when the impact of the project could 
adversely and permanently affect the lives 
and livelihoods of large numbers of people. 

Objectives 

This article seeks to examine some of the 
pressing issues with regard to these public 
hearings. Firstly, the concept of sustainable 
development vis a vis Public Hearings. 
Secondly, what is the international 
perspective on Public Hearings? Lastly and 
most importantly, what are the 
recommendations that should be considered 
by the government in the implementation of 
such a step.   

METHODOLOGY 
The methodology used in the research of 

this article has been doctrinal in nature. We 
have referred to various sources of literature 
from articles, journals, websites, official 
documents besides others. 

RESULTS AND DISCUSSION 

Sustainable development and public 
hearings 

The Brundtland Commission defined 
sustainable development as “development 
that meets the needs of the present without 
compromising the ability of future 
generations to meet their own needs."9 In 
India the consept of sustainable development 
has for long now been accepted.10 

For India, a large country both populated 
and poor, to develop in an environmentally 
sustainable development is not an option but 
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a requirement. On one hand, India is faced 
with environmental degradation from 
poverty and population pressures, and on the 
other, from pollution from increased 
activities due to economic growth and the 
consequent changing consumption patterns. 
While the poor depend on the environment 
for their livelihood, the process of economic 
development relies on using natural 
resources to produce goods and services. The 
waste generated from consuming and 
producing these goods and services are in 
turn released back into the environment 
impacting it. The environment provides 
security for present and future generations, 
the health of the environment is closely 
connected with the health of humans, and it 
is economically beneficial for countries to 
prevent environmental degradation. The 
challenge therefore, in making development 
compatible with the environment is to 
restructure the economic system in a way 
that it will not destroy the environment as 
economic progress continues.11 

The introduction of Public Hearing is an 
indication of the acceptance of precautionary 
principle as was followed by the Supreme 
Court.12 This is also a great leap in the 
direction and towards the goal of sustainable 
development that India has accepted through 
the various treaties and agreements it has 
acceded to. By allowing for a ‘Public 
Hearing’, it is the intention of the 
Government to protect the interest of both 
the industries and citizens affected by the 
actions of these industries. This is because a 
potentially affected citizen may raise an 
objection at the very onset of a project or 
plan which has severe environmental effects. 
While in the case of the concerned industry, 
instead of having to put all controversial 
plans on a hold, may still be allowed to go 
ahead with its plan after making necessary 
and required changes. Thus it seeks to 
enforce that industrial development and 
citizen welfare are meant to go hand in hand 

and not oppose each other for the 
development of a nation.     

Thus, Public Hearings can be used both 
by the government to promote development 
on one hand and by the people to ensure the 
same is not at the cost of the environment. 
Policies have to be steered so that it serves 
not only commercial interests but also the 
social needs of development. To achieve 
sustainable development, both the citizens 
and the government must believe in the spirit 
of partnership. 

Policies such as Public Hearings are 
certainly a step in the correct direction. 

The international perspective 

Since the early 1990s a broad array of 
studies, policy recommendations and 
international agreements have called for 
expanded opportunities for the public to 
participate in environmental decision-
making. With the International Conventions/ 
Agreements encouraging public 
participation, it goes to show that this 
principal has been recognized at an 
international level. Some examples of the 
most important Conventions/ Covenants/ 
Agreements and their relevant provisions are: 

Principle 10 of the United Nation’s 
Agenda 21 resulting from the United Nations 
Conference on Environment and 
Development (often referred to as the “Earth 
Summit”) held in Rio de Janeiro provides: 

Environmental issues are best handled 
with the participation of all concerned 
citizens, at the relevant level. At the national 
level, each individual shall have appropriate 
access to information concerning the 
environment that is held by public 
authorities, including information on 
hazardous materials and activities in their 
communities, and the opportunity to 
participate in decision-making processes.13 

Based on Agenda 21, the International 
Union for the Conservation of Nature and 
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natural Resources (IUCN) and the 
International Council of Environmental Law 
prepared a Draft International Covenant on 
Environment and Development designed to 
serve as a generally agreed upon set of 
fundamental principles regarding the 
environment and development.  

Article 12 of the Covenant asserts “All 
persons, without being required to prove an 
interest, have the right to seek, receive, and 
disseminate information on activities or 
measures adversely affecting or likely to 
affect the environment and the right to 
participate in relevant decision-making 
processes.”14 

In 1998, the Convention on Access to 
Information, Public Participation in 
Decision-making and Access to Justice in 
Environmental Matters (the Aarhus 
Convention) was completed and has since 
been signed by thirty-nine countries and the 
European Union. The convention links 
environmental rights and human rights for 
the first time.15 

Among other things, Article 6 of the 
Convention provides16: 

•  “Each Party shall provide for early 
public participation, when all options 
are open and effective public 
participation can take place.” 

•  “Each Party should, where 
appropriate, encourage prospective 
applicants to identify the public 
concerned, to enter into discussions, 
and to provide information regarding 
the objectives of their application 
before applying for a permit.” 

•  “Each party shall ensure that in the 
decision due account is taken of the 
outcome of the public participation.” 

Thus the above are some of the few 
examples of the international perspective 
towards Public Participation, especially in 
environment matters. India’s step to allow 

for public hearings is in consonance with the 
worlds though process. 

RECOMMENDATIONS 
It has been found that the actual 

implementation of Public Hearings is far 
from satisfactory. Public Hearings have been 
reduced to a mere eye wash. Hearings are 
held on paper alone. The Public is unaware 
of when notices are released17; they have 
limited access to information which allows 
them to make a correct decision. In view of 
the above problems, the following are the 
recommendations that the government 
should take into consideration in order to 
ensure that democracy actually reaches the 
grass root levels. 

Provide credible and easily accessible 
information.  

In the environmental field, where 
problems are dispersed cross space and time, 
sound decision making hinges on the 
availability of information regarding (1) 
environmental problems, trends, and causal 
relationships, and (2) policy options, results, 
and compliance with commitments.18 

Public access to information is a pre-
requisite for effective consultation with and 
engagement of the public. Given the 
technological advances, regulatory agencies 
should ensure that the public has electronic 
access to EIA documents, documentation of 
consultations, environment monitoring data, 
status reports on pending actions by 
implementing agencies on clearance 
conditions and consent management, and 
submission of public comments. Credible 
sources of information can also help in 
resolving conflicts with stakeholders and the 
public. Often credibility of data is questioned 
and verification of scientific data by an 
independent outside source can improve 
credibility. An Environmental Information 
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System (ENVIS) program by the MoEF and 
the creation of the IFC, serving as an 
independent repository for information and 
expertise, are important steps towards 
improving trust in the decision-making 
process. It is necessary to quickly develop 
these steps to ensure easy access to this 
information across India, and not only in 
elite locations. This information could be 
disseminated through kiosks at various 
locations, such as local college campuses, 
public schools, libraries, community centers. 
However, compiling and ensuring access to 
data will not be sufficient, because the public 
needs to know what is being done with the 
information and agencies should also 
develop ways to publicly report on the 
actions taken. The proposed review of the 
ENVIS programme is a timely opportunity to 
strengthen these and other aspects.  

The Right to Information Act of 2005 is 
a major milestone for enhanced public 
involvement through information disclosure. 
Under this Act, PCBs must make information 
available to the public regarding the effects 
of pollution, the need to prevent and control 
pollution and to protect the environment. 
India’s commitment to improving access to 
information is also reinforced in the NEP, 
which recognizes that access to 
environmental information is the principal 
means by which stakeholders may evaluate 
compliance by the regulated community with 
environmental requirements. 

Improve communication and trust among 
stakeholders. 

As more countries have incorporated 
public participation requirements in their 
EIA process, they have learned that 
involving the public late in the design of the 
project can cost money and time and breed 
mistrust from the public. Building trust 
between the government and stakeholders, 

which is a crucial component of any effective 
public participation process, will require 
commitment and time. Some communities 
and NGOs that had an adverse relationship 
with government agencies in the past still 
exist. However, trust can be enhanced by: (i) 
meeting with the community early in the 
decision-making process and throughout the 
project cycle; (ii) clearly responding to 
community concerns and explaining what 
actions would be taken to address their 
concerns; (iii) maintaining a credible 
presence in the community through the 
regional offices; (iv) openly sharing relevant 
information with the community; (v) 
involving key stakeholders in data gathering 
and decision making; (vi) linking with 
respected members of the community, such 
as religious leaders; and (vii) ensuring that 
channels of communication are always open.  

People factor 

At present, cost is the basis for fixing the 
levels of according environmental clearance. 
A project that costs less than Rs.50 crores is 
handled at the State Government level, and 
one costing more than Rs.50 crores is to be 
cleared by the Government of India. People 
are not considered to be a factor in according 
environmental clearance, and therefore this 
classification only in terms of the financial 
cost of the project is clearly anti-people. It is 
necessary to re-define clearance levels based 
on numbers of people displaced or adversely 
affected by the project, regardless of its cost. 

Public debate 

For every infrastructure project that 
involves acquisition of land, Government 
must hold prior public debate, and the 
“public purpose” for which the land is to be 
acquired must be debated in the Legislative 
Assembly or Parliament. This is essential in 
the interest of democracy, and will prevent 
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much of the opposition to projects as seen at 
present. The EPA and other relevant law(s) 
need amendment accordingly. 

Examination of all documents and time 
periods 

The time period between Notice of 
Public Hearing and the date of Public 
Hearing must be at least 60 days (preferably 
more), and the public should have the right to 
examine all documents that have led to the 
proposal of the project (such as MoU, 
Agreements, etc) as well as the EIA Report 
in full. The relevant Notification(s) need 
amendment to change the period to at least 
60 days. Also, a fresh Notification needs to 
be issued to make documents available to the 
public. In this context, such documents 
should not be denied to the public under the 
exclusions of the Right to Information Act. 

Strengthen the capacity of local 
governments in environmental decision 
making. 

Devolving more environmental 
responsibilities to local governments is an 
important aspect of the decentralization 

process initiated in the 73
rd 

and 74
th 

Constitutional Amendments. Local tiers of 
government have assumed increasing 
responsibilities for management of solid 
waste, providing clean drinking water, and 
controlling sources of urban air pollution. 
However, the process of devolution to the 
lowest levels of government has not been 
fully accomplished. It is critical to further 
involve local governments, particularly at the 
village council level, in the environmental 
decision-making process, especially when it 
comes to public participation. The 
relationship between national, State and local 
levels of government in the EIA process 
should also not be overlooked since State and 
local governments will play an increasingly 
active role in how the EIA is implemented. 
The increased emphasis on local control of 

environmental problems, however, raises 
new needs to strengthen the capacity of local 
governments to respond and manage these 
problems.  

CONCLUSION 
Thus it is clear that though the 

government has taken a positive step by the 
implementation of provision for public 
hearing, which not only helps in the process 
of environmental clearance but also takes 
democracy to the grass root levels. However 
at the same time it is necessary for us to 
analyze the working of this process and 
examine the loopholes or faults in it. This 
will help to ensure that remedies to these 
loopholes are found and implemented.  The 
public once it finds that the process of public 
hearings is not a mere eye wash will be 
encouraged to take an active role in decision 
making and be accountable for its actions 
and decisions.  

In conclusion, successful public 
participation must be strategically and 
carefully planned and executed as part of a 
long term environmental management 
program of educating and building capacity 
of all stakeholders involved. And, while 
government officials must still rely on the 
more traditional forms of public 
participation, such as public hearings, 
introducing innovative and more interactive 
approaches can increase the level of public 
awareness, involvement, and ownership of 
environmental problems and solutions.  
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