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ABSTRACT 
 

Global Warming has become an international concern and is a threat to sustained 
development and peaceful existence of all countries around the globe. The major factor 
contributing to global warming being carbon emission, the international community as a 
whole thus decided to take steps towards establishing an ultimate objective of reducing 
carbon emissions to a level which would no longer interfere in harmful ways with the 
environment. The Climate convention and Kyoto Protocol were signed in furtherance of this 
objective. Kyoto Protocol signed in 1997 aims at reducing emission by 5.2% of their 1990 
levels by 2012.  

Carbon trading though prima facie a perfect trading mechanism and the result of free market 
and trade liberalization in a globalized world has three underlying unexplored issues. The 
objective of carbon trading is to progress sustainably.  

1. The nations that are buying carbon credits are causing further pollution within its 
nation thereby stunting national environmental development. . 

2. The trading scheme lacks foresight. The goal is to reduce carbon emission by 2012. 
A country selling credits is given monetary consideration which cannot be used to 
diversify industry because it has less pollution making leverage. A country buying 
rights has no incentive to improve technology to reduce pollution because it can 
diversify industry with its pollution making leverage which will always keep it in a 
position to buy. This creates a capitalistic market wherein the developed always 
remain developed and the developing always developing.  

3. Lastly, enforcement is of grave concern. Buyers want to obtain cheap pollution 
rights; sellers want to make money selling them at large.  It doesn’t matter to either 
whether the setup actually does any good for the environment or not. And because 
measurement and enforcement is inadequate or impossible, they can get away with 
it. 

4. The object of our paper would be to counter the problems highlighted by providing 
a legal framework to govern the issue ensuring industrial, economic and 
environmental development. 

Key Words : Carbon Credit, Carbon dioxide, Environmental Development, Capitalist 
Monopoly, Kyoto protocol. 
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INTRODUCTION 
Greenhouse gases (such as carbon 

dioxide) produced by human activity are 
contributing to global warming. Because this 
pollution occurs without any economic 
penalty there is no disincentive to stop or 
reduce it. Placing a cost on carbon dioxide 
and other greenhouse gases makes it more 
expensive to pollute so that less and zero 
polluting industry and fuels are made more 
economically attractive. A cap is put on how 
much of this pollution can be emitted and 
this creates a market where some industries 
that can't avoid their pollution have to pay 
for it; or invest in new technology and 
practices; or buy ('trade') a 'permit' from 
another business that is emitting below its 
own cap (known as an 'offset'). This type of 
emissions trading scheme ('ETS') is known 
as 'cap and trade'.  

The paper seeks to disprove the 
hypothesis that the system of Carbon trading 
adopted by the Kyoto protocol as a means to 
achieve lower global carbon emission levels 
and positively impact in curbing global 
warming is ineffective and not a long-term 
solution. 

Objectives  

The paper has three objectives 

1. To explain the mechanism of carbon 
trading under the Emissions Trading 
Scheme 

2. To highlight its environmental and 
legal hazards 

3. To provide an effective alternative  

RESULTS AND DISCUSSION 
For the convenience of the reader the 

discussion is divided into two parts that 
cover the paper’s first two objectives. The 1st 
explains the mechanism of Carbon trading. 
In part II the paper highlights the hazards of 
such trading environmentally and legally.  

Part I 

Parties with commitments under the 
Kyoto Protocol have accepted targets for 
limiting or reducing emissions. These targets 
are expressed as levels of allowed emissions, 
or “assigned amounts,” over the 2008-2012 
commitment periods. The allowed emissions 
are divided into “assigned amount units” 
(AAUs).   

Emissions trading, as set out in Article 
17 of the Kyoto Protocol, allows countries 
that have emission units to spare - emissions 
permitted them but not "used" - to sell this 
excess capacity to countries that are over 
their targets. Thus, a new commodity was 
created in the form of emission reductions or 
removals. Since carbon dioxide is the 
principal greenhouse gas, people speak 
simply of trading in carbon. Carbon is now 
tracked and traded like any other commodity. 
This is known as the "carbon market."  

More than actual emissions units can be 
traded and sold under the Kyoto Protocol’s 
emissions trading scheme. The other units 
which may be transferred under the scheme, 
each equal to one tonne of CO2, may be in 
the form of: 

1. A removal unit (RMU) on the basis 
of land use, land-use change and 
forestry (LULUCF) activities such as 
reforestation  

2. An emission reduction unit (ERU) 
generated by a joint implementation 
project  

3. A certified emission reduction 
(CER) generated from a clean 
development mechanism project 
activity  

Transfers and acquisitions of these units 
are tracked and recorded through the registry 
systems under the Kyoto Protocol. An 
international transaction log ensures secure 
transfer of emission reduction units between 
countries. In order to address the concern 
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that Parties could “oversell” units, and 
subsequently be unable to meet their own 
emissions targets, each Party is required to 
hold a minimum level of ERUs, CERs, 
AAUs and RMUs in its national registry. 
This is known as the “commitment period 
reserve. 

A key innovation in the design of carbon 
markets is the idea of offsets. The basic 
concept was that polluters could earn 
emissions credits not only by cutting their 
own carbon emissions but also by assisting in 
efforts to reduce emissions from other 
sources elsewhere in the world. It is an 
offshoot of CDM.  

CDM/JI Projects : CDM or Clean 
Development Mechanism is a project which 
is executed in a developing country where 
they cannot, on their own, afford to bring 
that technology change in the existing 
infrastructure which can result in less carbon 
emissions. As an example, a company in a 
developed world can give money to a 
company in a developing world to buy the 
necessary technology and in turn own the 
carbon units generated by bringing that 
technology change and thus meet the targets 
set by their governments. This will help 
developing countries to get the much needed 
financial help and in turn help the developed 
countries to meet the emission cut targets or 
if they end up with excess of such units, sell 
them and earn some profit out of it. It really 
doesn't matter, from where on earth carbon 
emissions are reduced, 'cause it will be 
beneficial for the environment any ways. JI 
or Join Implementation is a similar approach, 
only difference being the both the parties 
involved in executing such a project are from 
the developed world.  

Carbon Trading : The second option 
for companies in the developed world is that 
if they do fall short of the emission targets, 
they can buy those from the market, from 
someone who was successful in meeting 

those targets and has a surplus of carbon 
units with them. It's not important that 
someone is doing more to reduce carbon 
emissions and someone else is just buying 
the rights to pollute the air. What is 
important is, overall, we have those many 
carbon units in market, or in other words we 
have reduced the amount of carbon 
emissions what we did set out to achieve. 

Carbon Trading got a positive response 
due to the following: 

• It provides incentives that reward 
people directly for changing their 
behaviour to help limit carbon 
emissions.  

• It avoids the need for blunt tools, 
such as taxes or physical quotas that 
would increase cumbersome 
government intervention. 

Part II 

Carbon trading works on the rationale 
that global climate change is affected by 
emission of green house gases, the major of 
which is carbon dioxide and that a metric ton 
of carbon dioxide emitted in Russia has the 
same impact on the atmosphere as a metric 
ton emitted in Ohio. Thus reducing emission 
levels anywhere in the world would have the 
impact of cooling scorching carbon rates 
thereby reducing global warming. This 
perception of global development is skewed. 
It contradicts the connotation of 
‘development’ as intended by the United 
Nations Development Programme. In 
furtherance of the Millennium Development 
Goals [hereinafter MDG] the UNDP has 
adopted the strategy of ‘capacity 
development’. It places priority on strategies 
that create opportunities to develop and 
sustain capacity at national and local levels. 
All their programmes for the fulfilment of 
environmental and energy goals involves 
sustainable methods as their key tool and 
advocate implementation of such methods in 
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a nations state policy. This is to say that 
development by virtue of the MDG requires 
wholesome development in all areas and the 
notion of development in one such area 
cannot exclude or hinder progress in the rest. 
The Carbon trading scheme does just this. In 
reducing global carbon levels by means of 
trading by a flawed scheme as is in place, it 
retards scope for sustainable environmental 
progress in developed nations thereby 
stagnating them.  

Environmental progress would mean the 
development of sustainable methods for 
industrial endeavours. This could involve 
new less polluting technology or efficient use 
of the current technology. The end result is 
health safety for the nation’s population and 
sustainable industrial development.  
However, the current carbon trading scheme 
allows a developed nation to sell its national 
development goals to achieve industrial 
development and yet allow for global 
progress.  

A natural corollary to the limited view of 
‘development’ adopted by this scheme can 
be seen in the case for developing countries 
as well. Though their incentive for selling 
carbon credits is either money or in case of 
offsets a development project, it does not 
allow for industrial development. By selling 
carbon credits these nations limit their 
pollution cap and thus are prevented from 
expanding industry in their nation which 
would invariably result in exceeding the self 
imposed cap. If these countries were to now 
buy these credits and more, they will be left 
with only the most expensive options since 
the cheaper offsets will have already been 
bought up by industrial countries. This 
creates a form of environmental colonialism.  

Moreover, most trading proposals 
involve industrial countries offsetting their 
emissions by paying poor countries to plant 
trees or protect existing forests and 
grasslands to absorb carbon emissions. But 

the science underlying such schemes seems 
to have eluded policymakers. A slew of 
recent findings have determined that the 
capacity of the world’s forests and grasslands 
to absorb more carbon dioxide is about 
exhausted. 

The basic idea behind the carbon trading 
scheme is that it is okay to continue to 
pollute if you can afford to. That is 
fundamentally wrong. Carbon trading is not a 
universally feasible solution. As noted by the 
Intergovernmental Panel on Climate Change, 
emission trading does not help the climate 
change scenario, neither in stabilising the 
climate situation nor in ushering in a change 
as desired1. The industrial sector is the major 
contributor to carbon pollution which is the 
root cause of climate change. Interestingly, it 
is this sector which makes maximum profits. 
They invest little or none of that profit in low 
carbon technologies, and instead try to slow 
or delay the implementation of climate 
policy which is being insisted by 
environmentalists and various other 
organisations. The industries need to change 
their approach and get their priorities right. A 
key challenge is how the world balances 
sustainability and prosperity. We need to 
understand how economic growth can be 
achieved within a sustainable framework; 
businesses need to identify new business 
models that will allow profitability and 
sustainability. 

Carbon Trading is an excellent theory on 
paper. However, its ambitious imple-
mentations have overlooked the practical 
improbabilities and impediments in its 
effectiveness. This can be understood by the 
illustration below.  

As stated earlier Carbon Trading allows 
for offsets. One such offset is the agricultural 
offsets, in which carbon is sequestered in 
farmland soils and then sold for emissions 
credits. That is, carbon is trapped under the 
soil and not released into the atmosphere. 
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This saved carbon is then traded to the 
industries. This agricultural practice is 
known as no-till farming. This method is not 
a new method but is relatively old. The role 
this plays in carbon trading is that the carbon 
which it would have released otherwise is 
used up by the polluting sectors instead. 
Thus, effectively speaking the carbon 
emission remains the same. Farmers get paid 
for storing carbon in the soil which they have 
been doing for ages. They have not done 
anything in reducing the total carbon levels. 
Thus what is effectively happening is that the 
total carbon emission remains the same. The 
farmer is rewarded for his practice which he 
has been doing for ages. So his carbon points 
is used by the polluting sector who are not 
under any pressure to reduce their carbon 
output as they buy carbon credits thus 
enabling them to pollute to that extent. 

Further, there are enforcement issues. 
Enforcement issues in relation to carbon 
emissions involve what is termed as `carbon 
accounting’, or the ability to accurately 
determine the amount of CO2 that is being 
emitted. At this stage, actual emissions 
cannot be directly monitored: there are no 
easily deployed sensors that can cheaply and 
effectively measure CO2 emissions. Current 
emission calculations simply multiply the 
quantity of fuel used by its carbon content 
and convert this to CO2 emissions There are 
far too many sources of carbon dioxide 
around the world to effectively monitor 
emissions without turning half the world’s 
population into carbon police. The 
mechanism of carbon trading being complex 
requires the simultaneous cooperation of 
various agencies at different levels. 
Compliance to emission norms for the 
purposes of determination of emission points 
is not easy and requires complex technology 
and interface of institutions.  

As evident from the illustration above, 
Carbon Trading does not necessarily 

effectuate a decline in emissions. It lacks 
foresight and cannot be a long term solution 
but only a stop-gap measure. The goal is to 
reduce carbon emission by 2012. It proposes 
a check on emissions under the assumption 
that costs on carbon trading would pressurise 
the market forces to develop new efficient 
technologies. Though the functioning makes 
sense, the pricing in carbon trading is 
determined by market forces. For instance, a 
temporary imbalance of supply and demand 
caused prices to rise markedly from January 
2005 to March 2006, peaking at €31/tonne, a 
level that, if it had been sustained, would 
probably have been a sufficient incentive to 
encourage real emissions reductions (such as 
electricity suppliers switching from coal to 
gas). In April and May 2006, however, the 
news gradually leaked out that in 2005 the 
industries and power generators of most of 
the EU’s member states had produced less 
carbon dioxide than their national 
allocations. On 26 April, the European 
carbon price fell 30 per cent, and by mid-
May allowances were trading as low as €9. 
As the fact of over-allocation sunk in, prices 
sunk almost to zero and by November 2007 
the right to emit one tonne of Carbon dioxide 
was selling for a little lesser than €12. What 
this implies is that if the market forces so 
desire they could avail of carbon credits at a 
very minimal rates. Thus, cost of buying 
carbon credits would be far lesser than that 
of developing environment friendly 
technology. There would be no incentive for 
the polluting sector to switch to these safer 
technologies.  

Governments worldwide have hardly 
taken any serious measures for abeyance of 
norms. The monitoring is left to the 
institutions which have their own selfish 
interest. The main reason why government 
does not pressurise the polluting sector to 
switch to newer greener technology is that it 
fears that such a shift would have a drastic 
effect on the economy. This is further 
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substantiated by the fact that in some 
countries not only with the Government but 
with the people in general climate concern 
ranks fifth in priority of concerns way below 
economy, development and job security.  
Buyers want to obtain cheap pollution rights; 
sellers want to make money selling them at 
large.  It doesn’t matter to either whether the 
setup actually does any good for the 
environment or not. And because 
measurement and enforcement is inadequate 
or impossible, they can get away with it. 

It would be pertinent to cite the specific 
instance of Arcelor. Arcelor, number one in 
the global steel sector, decided in 2005 to 
close a blast furnace in the Liège region of 
Belgium. Two years later, the new group 
Arcelor Mittal decided to relaunch 
production of pig iron, and restart the blast 
furnace. The problem was that there were not 
enough quotas left – they had been 
distributed to other businesses. ArcelorMittal 
blackmailed the unions with a threat to 
cancel the project if it did not get 
concessions, so the government decided to 
sell Kyoto units in order to buy quotas which 
it gave to Arcelor Mittal3. Thus industries 
can always pressurise the government as for 
concessions as economic progress is the 
primary concern of all the nations. 

Abuse by market forces has caused a 
divide, both economical as well as 
environmental between the developed and 
the developing nations. Carbon trading has 
caused a North-South inequality that could 
undermine climate change mitigation policy. 
In particular, linking emissions trading and 
the Clean Development Mechanism puts the 
principle of “common but differentiated 
responsibility” at risk. Under the Clean 
Development Mechanism, “clean 
investments” outside the EU can provide 
carbon credits to the EU. The linking 
directive makes these credits equivalent to 
quotas in the EU-ETS. At the moment, there 

is a ceiling on the import of carbon credits. 
In phase 2 of the EU-ETS, this ceiling is 280 
Mt/yr. Since the emissions reduction during 
Phase 2 will be about 130 Mt/yr, this means 
that the EU could completely fulfil its 
commitments using credits, without reducing 
its own emissions at all. In other words, there 
is actually no ceiling. 

The trading mechanism has a narrow 
target area as it focuses only on the large 
scale polluters like industries, power plants, 
et al. It fails to take into account that 
considerable contribution to emissions is 
from vehicular users and households. These 
emissions cannot be checked by the proposed 
mechanism. And there is no way that these 
could be cut down or checked by the existing 
framework. 

There is a profound controversy between 
industrial and developing countries over how 
to allocate emission rights. The industrial 
nations want each country’s emission rights 
based on its 1990 levels to ensure continuity 
of their economies. By contrast, most 
developing countries contend that only a 
uniform global per capita allocation is fair 
and democratic. Every inhabitant of the 
planet, they argue, should have equal rights 
to pollute the atmosphere. The problem is 
that the typical American is responsible for 
25 times more carbon emissions than the 
typical resident of India. If the emission 
quota for each U.S. citizen were the same as 
for each citizen of India, that would decimate 
the U.S. economy. 

Transitional measures towards this new 
energy system must be consistent with the 
long term objectives. This requires a global 
approach and qualitative changes, including 
radical changes to the existing productive 
apparatus. The problem here is that quality 
cannot be taken into account by cost-
effectiveness, which is a purely quantitative 
measure. In the carbon market, for example, 
one ton of carbon absorbed by a tree-
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plantation is to the same as one ton carbon 
not emitted by a factory that burns fossil fuel. 
The only difference is price. If the first is 
cheaper than the second, the market will 
choose the first. In other words, market 
instruments based on price cannot see the 
qualitative difference between tree-planting 
and the phasing-out of fossil fuels as 
mitigation strategies Quantitative measures 
tend to orientate the climate policy towards 
non-structural measures rather than structural 
ones. It is very unlikely that the IPCC targets 
can be reached in time using emissions 
trading and market mechanisms. These 
mechanisms are inappropriate to the global, 
qualitative objectives that need to be 
achieved and to the structural transformation 
of productive apparatus that must occur in a 
very short time, if dangerous climate change 
is to be avoided. 

Legally the carbon trading scheme stands 
in contradiction to principles of public 
international law. Principle 4 of Rio 
Declaration provides that “environmental 
protection shall constitute an integral part of 
the development process and cannot be 
considered in isolation from it4. By its 
limited outlook to development, it takes 
liberties with another state in lieu of its own 
industrial development leading to 
environmental capitalism. This form of 
capitalism is a by product of an 
environmentally dominant position. For the 
purpose of this argument, state responsibility 
needs to be defined. Judge Jessup has said 
the historic function of the law of State 
responsibility was to "provide, in the general 
world interest, adequate protection for the 
stranger, to the end that travel, trade, and 
intercourse may be facilitated5." State 
Responsibility is relevant in matters of 
environmental evident from the Trail Smelter 
Case6 where it was held, “No State has the 
right to use or permit the use of its territory 
in such a manner as to cause injury by fumes 

in or to the territory of another or the 
properties or persons therein, when the case 
is of serious consequences and the injury is 
established by clear and convincing 
evidence.” The same case establishes a 
nation’s environmental obligation to 
another7. Thus, it would be grossly wrong if 
a state denies, by its non-intervention and its 
nonchalance in cutting down emissions, 
clean environment. Carbon Emissions goes 
against what is envisaged by the case above. 
Carbon emissions cause a change in climate. 
Trading of carbon credits allows a nation to 
continue emitting the same level of carbon. 
Thus, it does not help in containing global 
warming. Global warming, as is known, can 
have catastrophic results if not halted in its 
step at the earliest resulting in death and 
destruction, as the name suggests, at a global 
level. 

The concept of State Responsibility was 
standardised by the adoption of Draft 
Articles on the Responsibility of States for 
Internationally Wrongful Acts ("Draft 
Articles") by the International Law 
Commission (ILC) in August 20018. The 
Draft articles being general encompass all 
forms of international obligations9. "Breach 
of an international obligation" is defined as 
"an act not in conformity with what is 
required by that obligation." The obligation 
may derive from a treaty, from custom, or 
from a general principle of law. Most of the 
nations are signatories to the Kyoto Protocol. 
The primary concern of the Kyoto Protocol is 
to contain global warming by reducing 
carbon emissions. Carbon Trading provides 
for a loophole in the primary objective of 
Kyoto Protocol. 

The need of the hour is a strict reduction 
in emission monitored by the States as the 
onus is on the states to cut down emission. 
Failing to comply with the provisions of the 
Kyoto Protocol would result in breach of an 
international obligation. 
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CONCLUSION 
The Carbon trading scheme in place as 

evident from the above matter is ineffective 
and flawed. In order to curb carbon emission 
levels undoubtedly a more stringent 
mechanism needs to be put in place. An 
efficient, functioning model requires two 
elements: 

1. Substantially effective  
2. Legally enforceable  

Though Carbon trading itself is not 
ineffective in lowering global carbon levels, 
its implementation stands in breach of 
international law principles like state 
responsibility and principle 3 of the Rio 
Declaration which was the nascent 
agreement giving states a right to 
development and this right was qualified by 
the need for sustainable development. Thus a 
new model could entail the same trading 
scheme but offer better implementation. This 
is an ambitious possibility and enforcement 
of this model would require widespread 
policing on a large scale. The scheme of 
trading would better be used if it applied 
only to help countries attain the final 10 to 15 
percent of their obligations as a fine tuning 
model.  

Ross Gelspan10 recommends the shift 
from this trading mechanism to a Fossil Fuel 
Efficiency Standard which goes up by five 
percent per year. This mechanism, if 
incorporated into the Kyoto Protocol, would 
harmonize and guide a global energy 
transition in a way that emissions trading 
cannot. Under this approach, every country 
would start at its current baseline to increase 
its fossil fuel energy efficiency by 5 percent 
every year until the global 70 percent 
reduction is attained. That means a country 
would produce the same amount of goods as 

the previous year with five percent less 
carbon fuel.  

 A Substantially effective model could 
involve the following11 :  

1. Reforestation programmes for 
buying of more carbon credits from 
the Exchange which is essentially 
endorsing  non-tradable quotas and 
sanctions to offer no scope for 
misuse.  

2. Phasing out of some products, 
processes, technologies and 
transportation systems 

3. Public initiatives, rather than market 
incentives in energy efficient 
buildings, land management, 
transport. 

4. Transfer of clean energy 
technologies to developing countries 
through a fund sponsored by the 
Tobin tax. 

5. Switch to natural gas and oil instead 
of coal as the source of energy. 

There are two principal alternative 
structures for an emissions trading market. 

1. The first is private, such as the 
annual permit auctions run since 
1994 by the US EPA for sulphur 
dioxide emissions from power 
plants.  

2. Alternatively a conventional market 
structure can be set up such as the 
electronic emissions trading scheme 
that has been operating since April 
2005 in Europe at the European 
Climate Exchange (ECX), which is 
owned by the London-based Climate 
Exchange plc (CLE.L) that also 
owns the Chicago Climate Futures 
Exchange. The market trades EU 
allowances (EUAs) which are the 
right to emit one tonne of CO2. 
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Prohibitive transaction costs can be 
introduced on small, mobile emitters such as 
cars (that contribute around 14 percent of 
carbon emissions) to ensure that emissions 
are cut down at every level. 

The most efficient policy to reduce 
global CO2 emissions would be to set target 
emission limits for each country, and then 
extend their existing excise tax systems to 
impose a tax on carbon consumption that 
modelling indicates would achieve the 
emissions target. The model should be 
simple, concrete, making it free from market 
abuse. The model to be of functional value 
requires legal enforceability so as to protect 
it from dominating powers and market 
fluctuations. The model can be given the 
status of erga omnes obligations. These are 
legal obligations owed to the whole 
international community of states; which can 
be enforced by or on behalf of the 
community. Judge Weeramantry in the 
Gabcikovo-Nagyamaros Case12 held 
sustainable development to be erga omnes. 
In line with this minority judgement it 
follows rationally that if either monitored 
trading or the new model is made such, it 
would be evidently of higher practical value. 
There seems to be no other way to prevent 
environment protection from becoming 
subject to colonialism and to preserve its 
universal character.    
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