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INTRODUCTION
Climate change is one of the most pressing
challenges faced by the human kind today. Rising
temperatures, changing weather and precipitation
pattern, increasing extreme events, melting
glaciers and rising sea levels are some of the
consequences of climate change having an impact
around the globe.
Since climate change is a global issue, it needs to
be addressed by a concerted effort by the
international community. However, actions taken
by the international world to combat this menace
have not proved to be adequate. Though mitigation
measures to reduce emissions of greenhouse gases
are imperative to address climate change, some
impacts will be inevitable due to past global
emissions even if current greenhouse gas
emissions are limited to a great extent. So,
adaptation to the potential impacts of climate
change is significant for reducing vulnerability and
increasing resilience of the communities.
Law and legal institutions can play a significant
role in facilitating adaptation. The Indian Supreme
Court, with its vast body of jurisprudence, and a
rich environmental precedence can help the
communities in adapting to the adverse impacts
of climate change. This paper discusses the role
of the Supreme Court of India in facilitating
adaptation to climate change impacts in India.
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ABSTRACT
The impacts of climate change are becoming more and more visible around the world. India, being a
developing economy, is highly vulnerable to climate change impacts. Actions taken by the international
community as well as domestic measure by various countries including India, do not seem to be
enough to avert the crisis. In such case, the Supreme Court of India, because of its active interest in
protecting environment and the vast body of environmental jurisprudence developed, may be required
to play an important role to address climate change and protect life and health of people in India.
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AIMS   AND  OBJECTIVES
The purpose of this paper is not to claim scientific
certainty relating to the exact nature and timing
of the impacts of climate change but the argument
developed is that there is a reasonable risk of these
impacts happening in the world and in India as
well. This requires a consideration of potential and
viable legal adaptation responses to these impacts
when and if they occur.

METHODOLOGY
The paper is divided into two parts. Part I gives
an overview of climate change impacts on the
world and the actions taken by the international
community for addressing it. The importance of
adaptation to inevitable impacts of climate change
is also discussed. Part II focuses on the key
implications of climate change in India. It discusses
the possible role of the Supreme Court of India in
facilitating adaptation in light of the precedents
developed in landmark cases. Therefore research
work completed mostly be secondary data work.
However some case studies and primary data
were also been collected.

RESULTS   AND  DISCUSSION
Global climate change
The phrase ‘climate change’ has become familiar
to an increasing number of people as an important
issue of our life. The United Nations Secretary
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General Ban Ki-moon described climate change
as ‘the defining challenge of our age’.1 The world
today is forced to bear the brunt of a warmer climate
because of past actions of human beings. The
warmer climate will have disastrous implications
on major aspects of life including water availability;
food security; submerging coastal lands,
displacement of people, extreme events-droughts
and hurricanes, heat waves, river flooding, large
scale desertification of world’s grain belts and the
extinction of many species.
The Intergovernmental Panel on Climate Change
(IPCC) defines climate change as ‘any changes in
climate over time, whether due to natural variability
or as a result of human activity’.2 The world has
already experienced 0.8°C warming compared to
pre-industrial time and the global temperature is
predicted to rise by 2-4.5° C by the end of this
century. This can have devastating impacts on planet
earth considering that the difference in global
temperature is of only about five or six degrees
between the coldest part of an ice age and the
warm periods in between ice ages.3 More
disturbing is the fact that recent reports since last
IPCC findings in 2007 show that the climate system
is changing faster than thought earlier.4
The atmosphere of planet Earth consists of
several gases in varying concentrations. These
gases absorb radiation at different points of the
spectrum. Some of these gases, known as
greenhouse gases, are transparent to incoming
solar radiation but absorb significant amount of
outgoing radiation. This results in a rising of the
temperature of Earth’s surface. In reality, it is only
because of this warmth that it is possible to have
life on our planet. The real issue of concern is the
scale at which concentration of these gases is
currently increasing, mainly due to anthropogenic
reasons such as the burning of fossil fuels and
clearing of forests. These increased amounts of
greenhouse gases give rise to enhanced
greenhouse effects raising the average
temperature of Earth’s atmosphere, altering
climatic processes, causing disastrous implications
like altering rainfall patterns, melting of glaciers
and the rising of seal levels. The concern is that
increase of greenhouse gases may reach level
that can cause serious irreversible damage to the
climate.

The concentration of greenhouse gases in the
atmosphere has increased many times since the
industrial revolution about 150 years ago. Carbon
dioxide (CO2) is the major greenhouse gas along
with other gases like methane, water vapour,
nitrous oxide, ozone in lower atmosphere and
chlorofluorocarbons (CFCs). Global atmospheric
concentrations of CO2, methane and nitrous oxide
have increased from 280 ppm to 379 ppm, 715
ppb to 1774 ppb and 270 ppb to 319 ppb
respectively, between pre-industrial period and
2005.5 Some of these greenhouse gases such as
CO2, nitrous oxide and some CFCs can stay in
the air for more than a century and so even if
present emissions are reduced to a great extent,
the past emissions will continue to affect the
climate system.
Climate change is expected to impact every
aspect of our day-to-day life. For example, buying
or selling property, choice of fuel for transport or
homes, purchasing electricity. The costs of
unchecked climate change in economic loss,
human misery, and loss of ecosystem services are
likely to be enormous. The United Nations
environment programme estimated that climate
change could cost world gross domestic product
from $150 to $300 billion annually unless strong
efforts are made by developed and developing
nations to curb greenhouse gas emissions.6 The
Stern Review has suggested that the overall costs
and risks of climate change will be equivalent to
losing at least 5 per cent of global GDP each year,
now and forever.7
The world is facing increasing natural disasters
which are likely to be due to climate change. The
number of great natural catastrophes worldwide
increased nearly threefold from the 1960s to the
1990s, while economic losses from these same
catastrophes increased nine-fold during the same
period.8 Nearly 12000 lives were lost and over 153
million lives were impacted by wind storms,
wildfires, floods, temperature extremes, and
droughts worldwide in 2005 alone.9 2010 was one
of the warmest years since 1850, with record
temperatures, record-breaking rainfall and a further
decrease in Arctic ice cover.10 Wildûres in Russia
and the devastating flood in Pakistan caused losses
worth billions. In the Pakistan floods, one of the
worst in the country’s history, one-ûfth of the
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country was flooded. It affected about 20 million
people and left 2000 dead.11 Australia’s east coast
was hit by severe floods in 2010- 2011 amounting
to losses of several billion US dollars. The rising
sea engulfed New Moore Islands or the Talpatti,
near the Bay of Bengal. The exact cause and effect
may be difficult to prove for each of these
catastrophes but the enhanced intensity and
frequency of such disastrous events can be linked
to the changing climate.
Globally the last thirty years have been the
warmest since accurate records began over 100
years ago. The warming will melt the polar ice
and expand the volume of water in the world’s
oceans, thereby causing the sea levels to rise.
Average sea level rose globally at an average
rate of 1.8 mm per year over 1961 to 2003.
The rate was higher over 1993 to 2003, about
3.1 mm per year. This is of particular concern
to the Island nations, especially the ones that
are little more than a metre above the existing
sea level where even the smallest rise is a
potential threat to their survival. Low-lying
countries like Bangladesh and some of world’s
most populated cities like Mumbai are also
threatened due to rising sea levels.
Climate change, being a global problem, requires
cooperation by all nations to address it. Though
the international community has taken many
actions to reduce emission of greenhouse
gases,  they have largely proved to be
inadequate. A brief review of actions taken by
global world for addressing climate change is
given below.
International legal response to climate
change
The primary international legal response to climate
change is the United Nations Framework
Convention on Climate Change (UNFCCC) which
was adopted in 1992 and was entered into force in
1994. The ultimate objective of the convention, as
stated in Article 2 is “stabilization of greenhouse
gas concentrations in the atmosphere at a level that
would prevent dangerous anthropogenic
interference in the climate system”. As a first step
toward meeting the ultimate objective, the
UNFCCC included Article 4 (2), a non-binding
commitment of 36 industrialized countries specified
in Annex I to the convention to reduce their

emissions of greenhouse gases to 1990 levels by
the year 2000.
In accordance with the legal pr inciple of
‘common but differentiated responsibility’ (CDR
Principle), the Convention stresses the developed
countries to take the lead in combating climate
change and its adverse effects (UNFCCC
Article 3.1). However, the participation of
developing countr ies is  condit ional. The
participation and impleme-ntation of the
Convention by the developing countries would
depend on the effective implementation of the
commitments of financial resources and
technology transfer by the developed countries
(UNFCCC Article 4.7).
Unfortunately, like most other international
negotiations, the Convention was also influenced
by the confrontation between the developed and
relatively prosperous (collectively called the
North) and the developing and relatively poor
countries (collectively called South). The North
has been blamed for most of the emission of the
greenhouse gases and gained most economic
advantage. Per capita emissions remain the
highest for them, about 12 metric tons of CO2
per person per year, compared with about 3
metric ton in developing regions and 0.8 metric
tons in Sub-Saharan Africa.12 However, it is
important to mention that the emissions per unit
of economic output fell by more than 20 percent
in the developed regions, while they increased
by 35 per cent in South-Eastern Asia and by 25
per cent in Northern Africa. However, climate
change does not impact areas in proportion to
their contribution towards emissions. It will have
an adverse impact on almost all areas, but the
Arctic, small islands, mega deltas in Asia and
Africa, and the African region overall seem to
be especially vulnerable because of their high
exposure to the effects of climate change and
their populations limited capacity to adapt.
According to one study, UNFCCC 2009 data
suggests that the United States, increased its
emissions of greenhouse gases by 14.0 per cent
from 1990 to 2006 and the US and other
industrialized countries increased their aggregate
emissions by 9.1 per cent from 1990 to 2006.
Global greenhouse gas emissions are estimated
to have increased 70 per cent from 1970 to 2004
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and are expected to continue to increase under
current policies and practices.13

The realization that more substantive measures
were needed to address climate change led to
the adoption of the Kyoto Protocol under the
UNFCCC in 1997, which came into effect in
2005. The protocol imposed binding obligations
on the Annex I countries not to exceed a
specified amount of emissions of six greenhouse
gases,  calculated as CO 2 equivalent and
averaged over the five-year period (2008-2012).
The parties, overall, were required to reduce their
emissions by at least 5 per cent below 1990
levels. Australia ratified the protocol late in 2007,
which left the US as the only Annex I country
not party to it. The Protocol, however, did not
set binding reduction targets on developing
countries.
The protocol proposes various mechanisms to
reach an emission reduction target and to enable
the Annex I countries to meet their commitments
and to engage participation from all countries in
addressing climate change. The Protocol
established three “flexibility” mechanisms for
reducing costs and engaging developing countries:
(1) Emissions Trading (ET), (2) Joint
Implementation (JI), and (3) Clean Development
Mechanism (CDM). The ET allows Annex I
parties to trade emissions credits with other
Annex I parties who may have an easier, or
harder, time meeting their targets. JI is a
mechanism established for Economies In
Transition (EIT), such as the former Soviet
republics while CDM is aimed at developing
countries such as China, India, and Brazil which
allows Annex I nations to invest in non-Annex I,
developing countries, and receive credit towards
their own targets.
The success of the Kyoto Protocol remains below
satisfaction, as most Annex I countries are
reported to have an increase in their greenhouse
gas emissions. Japan’s emissions are currently
more than 14 per cent above its Kyoto targets.14

Canada’s emissions are more than 30 per cent
above 1990 levels and the government recently
acknowledged that  it  won’t meet its
commitments, but will rather seek to achieve less
ambitious targets.15 Even the European Union
falls behind in its targets and seven of the EU-

15 States are projected to exceed their individual
emission limits set by the EU.16

Even if the Kyoto Protocol, as originally drafted,
is implemented meeting all targets by the
developed nations, it would still constitute a very
modest step towards stabilizing the atmospheric
concentrations of the greenhouse gases. This is
true for two important reasons.17 First, as
indicated above,  the protocol in its first
commitment period of 2008-2012 requires the
Annex I Parties to reduce their greenhouse gas
emissions on an aggregate by 5 per cent below
1990 levels. In addition, current scientific
analyses confirm that the global atmospheric
temperatures should not rise beyond 2º C to
prevent dangerous anthropogenic interference
with the climate system. However, this will
require the world community to reduce their
greenhouse gas emissions by 60-70 per cent.18

Moreover, industrialized countries might have to
reduce their emissions by as much as 80 per cent
by the middle of the century if developing nations
are to be permitted some growth in their emission
levels.
Second, under the Protocol, the developing
countries are left out of any commitments for
emission reductions, even though it is projected
that by 2025 the developing world’s share of
global emissions will be approximately 55 per
cent.19,20 This is substantiated by the fact that
recently China surpassed the US in CO2
emissions. Equity issues remain as the “per capita
emissions” for the developing countries are well
below Annex I countries.
The failure of world community to implement
even the modest commitments under the Kyoto
Protocol is a serious cause of concern for the
planet. Even full implementation of the Kyoto
Protocol would reduce projected warming in
2050 by only about one-twentieth of one degree
and projected sea level rise by merely 5 mm.21

According to a recent study,  to cap the
temperature increase to 2° C, global energy
emissions must be stabilized by 2015 and rapidly
decline by 6-8 per cent annually between 2020
and 2040, and full decarbonisation by 2050.22,23

Much hope was expressed from the COP-15 in
Copenhagen in December 2009. Unfortunately,
it could only arrive at  the non-binding



159

J. Environ. Res. Develop.
Journal  of  Environmental  Research  And  Development                    Vol. 7 No. 1, July-September  2012

Copenhagen Accord, which has merely been
“recognized”, rather than approved, given the
lack of unanimous support. However, the
nonbinding Accord recognizes the scientific view
that global temperature should not exceed 2°C
without indicating a deadline by which greenhouse
gas emissions should peak. It was also suggested
that the developed countries will provide $30 billion
USD to developing countries across the next three
years, reaching $100 billion a year by 2020. The
Accord addresses emissions technology by calling
for developed country pledges to undergo
“rigorous, robust and transparent” review by the
UNFCCC while developing countries to submit
national reports on emissions pledges.
In contrast, COP-16 in Cancun in 2010 proved to
be more successful than Copenhagen with all the
signatories to UNFCCC agreeing for first time
on a binding undertaking to limit the rise in
temperature to 2° C in relation to pre-industrial
times. The consensus to set up a Green Climate
Fund to finance climate protection and adaptation
has also become binding now. However, as the
two biggest emitters of CO2, the United States
and China, are left out of binding commitments.
In Durban in 2011 the “Durban Platform for
Enhanced Action” was decided which commits
all countries to cutting carbon. A “road map” will
guide countries towards a legal deal to cut carbon
in 2015, but it will only come into effect after 2020.
The consensus is increasingly become clear that
the world community should take immediate
measures to cut greenhouse gas emissions or we
will soon cross the thresholds and commit the
world to dangerous impacts of climate change.
As the foregoing discussion makes clear, the
likelihood of international climate regime achieving
this target does not seem promising. Given the
urgency of the problem and complexity of the
politico-legal solutions, many state and non-state
actors have begun to look beyond traditional
international treaty mechanisms for the solutions.
This does not remove the urgency for global action,
but it is important to look at the role of the Supreme
Court in facilitating adaptation in India.
Adaptation to climate change impacts
It has now been widely acknowledged that climate
change is upon us and is likely to intensify in the
coming decades. For long, the focus of the global

warming debate has been on the mitigation of
greenhouse gases. It is only in the recent decades
that the need to develop mitigation and adaptation
in tandem has been stressed. The IPCC’s Fourth
Assessment Report defines adaptation practices
as ‘actual adjustments, or changes in decision
environment, which might ultimately enhance
resilience or reduce vulnerability to observed or
expected changes in climate’. Adaptation
measures to climate change impacts acquire more
importance in light of the fact that mitigation alone
will not be able to control climate change, and
even if significant reductions in greenhouse gas
emissions takes place, some impacts of climate
change are inevitable.
Adaptation is explicitly addressed in several policy
documents, such as declaration of the UNFCCC
where Article 4.1b states that ‘parties are committed
to formulate and implement national, and where
appropriate, regional programmes containing
measures to facilitate adequate adaptation to
climate change’. This has been strengthened in
Article 10 of the Kyoto Protocol (UNFCCC)
where ‘parties are further committed to promote
and facilitate adaptation and deploy adaptation
technologies to address climate change’.
As seen, it is important to plan adaptation
strategies to the expected impacts of climate
change. Law and legal institutions can play an
important role on it. The following section
discusses the impacts of climate change and the
role of Supreme Court in facilitating adaptation
with an Indian perspective.
Climate change : Indian perspective
India has come a long way in little over 60 years
of independence. But this largely fossil fuel based
economic growth contributed to rising greenhouse
gas emissions which rose from 682 Mt (million
tons) CO2 in 1990 to 1,342 Mt CO2 in 200424 and
has risen up to 1,904.73 Mt in 2007.25

India’s emissions are ranked the third highest in
the world today but as a developing economy
whose industrial process began only in the later
half of 20th century, it does not bear historical
responsibility for emission reduction targets.
Further, India’s contribution to the cumulative
global CO2 emissions is only 5 percent. Also, its
per capita carbon emissions are relatively much
smaller compared to that of US (twenty times
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that of India) and Western Europe and Japan (ten
times more than India).26

Though the present emissions are lower, but due
to a number of developmental activities going on,
the greenhouse gas emissions are expected to rise
steadily in future. According to the economic
Survey 2009-10, India’s per capita carbon dioxide
emissions will increase by 2-2.5 tonnes by 2020
and 3-3.5 tonnes by 2030,27 while the per capita
emissions in 2007 were 1.5 tons/capita. One study
predicts that India might suffer the highest GDP
loss from climate change in case of 2.5° C
increase in global temperature.28

Though, according to the government, the
emissions intensity of India’s GDP declined by more
than 30 per cent during the period 1994-2007 and
the government intends to further reduce the
emissions intensity of GDP by 20-25 per cent
between 2005 and 2020, yet, the dependence on
hydrocarbon resources for development has costed
dearly in terms of high greenhouse gas emissions.
Though the per capita emissions of India still remain
much below the developed world, its emissions on
whole contribute significantly to global warming.
India continues to face the challenge of maintaining
high rate of economic growth to provide decent
standard of living to its poor without a greenhouse
gas dependent economy.
India’s participation in international climate
negotiations
India is a party to both the UNFCCC and the
Kyoto Protocol. As a non Annex I (developing)
country, India has no binding emissions limits under
the Protocol. The Indian government has
repeatedly pointed out that the developed world
is responsible for most of the historic emissions
of greenhouse gases and as its per capita emission
remains much below that of the developed world,
India reserves the right to development and
providing decent standard of living to its people.
Although neither the Protocol nor UNFCCC
obligate the government of India to reduce its
greenhouse gas emissions, the administration is
undertaking several voluntary measures to curb
its emissions. These measures include promotion
of renewable energy, investment in cleaner
development technologies and adopting energy
regulations. India is an active participant in the
Clean Development Mechanisms (CDM)

established under the Protocol. The government
also established new ministries, administrative
agencies and many special committees to consider
other avenues for action.
India’s National Action Plan on Climate Change
(NAPCC) released in 2008, pledges that at no
point India’s per capita emission would rise that
of the developed world even while pursuing the
development objectives. However, climate change
does not affect countries on the basis of their
contributions to greenhouse gas emissions and
though India  does not have a  substantial
contribution to global greenhouse gases, it remains
vulnerable to a range of implications due to
changing climate.
Overview of key impacts of climate change
in India
Climate change could represent an additional
stress on ecological and socio-economic systems
in India that are already facing tremendous
pressures due to rapid urbanization, industriali-
zation and economic development. According to
a recent report India could be 2°C warmer than
1970s levels within 20 years - a change that would
disrupt rain cycles and wreak havoc on the
country’s agriculture and freshwater supplies.
With its huge and growing population, a 7500 km
long densely populated and low-lying coastline and
an economy that is closely tied to its natural
resource base, India is considerably vulnerable to
the impacts of climate change. Though it is difficult
to have precise prediction of these impacts,
climate change will likely have varied implications
for India. Some of the key implications of climate
change on India are given below.
Rising temperature and extreme events
Extreme temperatures and heat spells have
already become common in India, often causing
loss of human life. In 1998 alone, 650 deaths
occurred in Orissa due to heat waves. Further, in
the cyclone in Andhra Pradesh in 1996, more than
1000 people died and there was huge property
loss. The super-cyclone of 1999 wreaked havoc
in Orissa, knocking decades off its development
and claiming more than 30,000 lives. In May 2003,
peak temperatures of 45 to 49° C claimed over
1600 lives throughout the country. A year earlier,
a one-week heat wave with temperatures topping
51° C took over 1000 lives.29
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Extreme droughts and flood events are also
increasingly becoming common, in terms of
spatial coverage, frequency and severity. In
Orissa, the great drought of 2001 was the first
since the great famine of 1866, and it affected
25 of the Orissa’s 30 districts and also lives of
11 million people.30 The drought in 2000 was
worst to hit Gujarat in past 100 years. In the
year 2002, rainfall deficiency for the country as
a whole amounted to 19 per cent and drought
conditions impacted 29 per cent of India’s
geographical area.31

Impact on agriculture
India is heavily depended on monsoons to meet
its agricultural and water needs and also for
protecting and propagating its rich bio diversity.
Even small climatic changes can cause large
water resource problems, particularly in arid and
semi-arid regions such as northwest India. The
increase in temperature is expected to reduce crop
yields and shorten crop duration periods to the
detriment of agriculture.32

Sea level rise
Unnikrishnan and Shankar have estimated that
sea levels have risen between 1.06-1.75 mm per
year in north Indian Ocean over the last 40 years
(approximately) which is consistent with 12 mm
per year global sea level rise estimates of IPCC.33

A mean Sea Level Rise (SLR) of 15-38 cm is
projected along India’s coast by the mid 21st

century and of 46-59 cm by 2100. This could
inundate low lying areas, drown coastal marshes
and wetlands, erode beaches, exacerbate flooding
and increase the salinity of rivers, bays and
aquifers. Coastal mangroves will be affected
which will have an impact on fisheries. In addition,
a projected  increase  in the intensity of tropical
cyclones poses a threat to the heavily populated
coastal zones in the country.
Impact on biodiversity
With 2°C warming, between 15 and 40 percent
of species may face extinction and 30 per cent of
Asia’s coral reefs are likely to be lost in the next
30 years due to multiple stresses and climate
change. Increase in temperatures will result in
shifts of lower altitude tropical and subtropical
forests to higher altitude temperate forest regions,
resulting in the extinction of some temperate
vegetation types.

Impact on human health
Increased temperatures can increase the risk of
malarial outbreaks by creating conditions
favourable to disease carrying vectors. If there
is an increase of 3.8°C in temperature and a 7
per cent increase in relative humidity the
transmission windows i.e., months during which
mosquitoes are active, will be open for all 12
months in 9 states in India.
Impact of climate change on water resources
India may reach a state of water stress before
2025 when water availability falls below 1000 m3

per capita. Intense rain occurring over fewer days,
which implies increased frequency of floods during
the monsoon, will also result in loss of the
rainwater as direct run off, resulting in reduced
groundwater recharging potential. With the rapidly
growing population, along with industrial and
urbanization activities, the demand for water is
expected to increase even faster. This problem
will be aggravated due to reduced river flows in
the long run as glaciers continue to recede due to
warming temperatures.
As said earlier, it is difficult to pin point the exact
causes for these events, but it may be reasonable
to conclude that climate change is exacerbating
such events. Adaptation to such changes is very
important as scientists predict that some changes
are inevitable. Other than government bodies, law
and legal institutions can also play an important
role in adaptation to the climate change impacts.
The Supreme court of India and the
environment
The Indian Supreme Court has been active in
responding to grievances of people related to
environmental pollution. The Supreme Court with
its receptive and visionary approach developed
many principles and set many precedents in some
landmark cases, mostly M.C. Mehta cases, which
have dramatically changed the scope and depth
of environmental litigation in India. The Supreme
Court may apply these principles to facilitate
adaptation to climate change impacts in India. A
brief overview of the case laws wherein these
principles and precedents have been developed
is given below.
Strict and Absolute Liability
In M.C. Mehta v Union of India,34 a highly
hazardous industry manufacturing caustic chlorine
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and sulphuric acid was operating in the thickly
populated area of Delhi. The Supreme Court, in
this public interest litigation, ordered the industry
to close and relocate. Shortly after the petition
was filed, on December 4, 1985, oleum leaked
from Shriram’s sulphuric acid plant, causing
widespread panic in the surrounding community.
In this case, for the first time the Supreme Court
adopted the principle of strict and absolute liability
setting aside the strict liability rule in the english
case Rylands vs Fletcher (1866). According to
this, where an enterprise is engaged in a hazardous
or inherently dangerous activity and an accident
in such an operation results in the escape of a
toxic gas, the enterprise is strictly and absolutely
liable to compensate all those who are affected
by the accident, and such liability is not subject to
any of the exceptions under the rule of strict
liability.
Polluter pays principle
In Indian Council for Enviro-Legal Action v Union
of India,35 an action was brought before the
Supreme Court to stop and remedy the pollution
caused by several chemical industrial plants in
Bichhri village, Udaipur District, Rajasthan. The
Respondents operated heavy industry plants there,
producing chemicals such as Oleum, single super
phosphate and the highly toxic “H” acid (the
manufacture of which is banned in western
countries). These plants were operated without
permits and caused serious pollution of the
environment.  The toxic waste water  was
discharged in open without treatment which
polluted the ground water and rendered the soil
unfit for cultivation. The Supreme Court accepted
the ‘Polluter Pays Principle’, adopted in the Rio
Declaration on environment, as law of the land
and in the context of Indian environmental
jurisprudence it includes both the cost of
compensating the victims of pollution and also
restoring the environment to its un-degraded
condition.
Public trust doctrine
In M.C. Mehta v Kamal Nath and others,36 the
Minister for Environment diverted a river to
beautify his motel, the Supreme Court adopted
the ‘public trust doctrine’ which holds that certain
natural resources are too important to be in private
ownership and should be owned by the public at

large and are thus held in trust by the State. The
Court recognised the doctrine by holding that “our
legal system- based on English Common Law-
includes public trust doctrine as part of its
jurisprudence”.37 In this case, not only was the
public trust doctrine established, but also the court
levied exemplary damages on the minister as a
deterrent for others.
Precautionary Principle
In another case, Vellore Citizens Welfare Forum
v Union of India,38-40 immense pollution was
caused by about 600 tanneries in Vellore region
in the State of Tamil Nadu which were
discharging untreated waste into agricultural
fields, road-sides, waterways and open lands. The
untreated waste finally reached the Palar River,
the main source of water supply to the residents
of the area. This severely limited access to
potable water for drinking and irrigation. Women
and children had to walk miles to get drinking
water. The Supreme Court adopted the
precautionary principle into Indian environmental
jurisprudence. The Court held, “In view of the
above-mentioned constitutional and statutory
provisions we have no hesitation in holding that
the Precautionary Principle and the Polluter Pays
Principle are part of the environmental law of the
country. Even otherwise once these principles are
accepted as part of the Customary International
Law (CIL) there would be no difficulty in
accepting them as part of the domestic law. It is
almost an accepted proposition of law that the
rules of Customary International Law which are
not contrary to the municipal law shall be deemed
to have been incorporated in the domestic law
and shall be followed by the courts of law.”
The Supreme Court broke the principle into
three basic tenets
a) That the government and statutory authorities
must anticipate, prevent and attack the causes of
degradation; b) where there are threats of serous
and irreversible damage, lack of scientific certainty
should not be used as a reason for postponing
measures to prevent environmental degradation
and c) the onus of proof is on the actor or the
developer/industrialist to show that his action is
environmentally benign.
These cases exemplify that the Supreme Court
of India is willing to take a firm stand and
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interpret the constitutional provisions liberally to
protect people’s environmental rights. As seen
in the foregoing discussion, the Supreme Court
in a unique position to facilitate adaptation
measures to climate change impacts and to
provide relief from risks emerging due to climate
change. For example, applying the precautionary
principle, the Supreme Court could pressurise
the government to consider the potential rise in
sea level due to climate change before planning
developmental activities in the coastal areas or
to take preventive actions to protect the people
and infrastructure along the rivers which may
face flooding due to melting glaciers. Climate
change induced glacier melt is predicted to lead
to reduced flows in the rivers in the long run
which may make the pollution problem more
severe. The Supreme Court could apply
precautionary principle to prevent pollution of
rivers and the polluter pays principle to impose
stricter conditions on polluters. However, the
Supreme Court has no direct role in promoting
adaptation to climate change. The Courts are
not legisla tive rule makers or  general
administrative policy makers. Any role courts
may play in relation to adaptation to climate
change must be as a consequence of exercising
functions vested in them to adjudicate disputes
before them, with different disputes involving
different functions.

CONCLUSION
Climate change is becoming increasingly
certain with more and more extreme events
happening around the world. India, too, is
extremely vulnerable to the impacts of climate
change and needs to develop adaptation
strategies urgently. The Supreme Court of India,
with its vast body of jurisprudence may play a
significant role in adaptation to predicted climate
change impacts. The recent setting up of the
National Green Tribunal (NGT) by the
Parliament has created sort of history in India
as this new court would try only environmental
cases first time ever in the country. India is
only the third country in the world to set up a
separate judiciary for environmental cases, after
Australia  and New Zealand.  The Green
Tribunal is empowered to order the violators of
environmental laws to pay civil damages to any

amount that it finds fit to be compensated.
Though it is definitely a positive step towards
environmental protection but the Supreme
Court, with its rich precedent will continue to
play a significant role in facilitating adaptation
to climate change.
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