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ABSTRACT 
To examine the effectiveness of the national laws and institutions in implementing the 
Multilateral Environmental Treaties (METs). In order to assess legal effectiveness of the METs, 
the Points of Effectiveness (POE) have been suggested.Two sets of determinants, Legal and 
Non-legal (social, economic and technological) have been used to assess the impact on the 
points of effectiveness. Three METs viz, Montreal Protocol, Basel Convention and Kyoto 
Protocol have been chosen for the study. One of the most important learning from this study is 
the role of non-legal factors in the effective implementation of a treaty. This is where the 
effectiveness of the implementation frame works of the three treaties has shown wide variations. 
It was concluded that legal factors play an important role in the implementation of 
environmental treaties but when factors such as economic, technological and social are also 
brought under the ambit of law it makes treaty implementation more effective. 

Key Words : Legal effectiveness, Multilateral environment treaties, Non-legal, 
Compliance, Points of effectiveness 

 
INTRODUCTION 

There are more than 200 multilateral 
environmental treaties covering different areas 
such as biodiversity, climate change, marine 
pollution and toxic chemical substances. The 
objectives and priorities of each Multilateral 
Environmental treaty vary significantly from 
one agreement to another. However, there are 
common threads that link them together. One 
of the most important cross cutting thematic 
issues is the governance of METs within a 
country. Environmental governance for METs 
should be analyzed in the context of prevalent 
national laws and institutions administering the 
country’s environmental policies and 
programmes. 
So far India has signed 35 environmental 
agreements. Most of them are being 
implemented. The laws are expected to facilitate 
the implementation of the agreements to achieve 
its objectives. However implementation of the 
law is not effective enough to achieve the 
objectives of the agreement. A study 
commissioned by United Nations Environment 
Programme (UNEP) on implementation of 
MEAs  by  India  has drawn in its conclusion that  

arrangements for implementation are not 
satisfactory in India. Many lacunae in the legal, 
practical and on-field arrangements remain.1 
International treaties do not automatically 
become part of national law in India but requires 
legislation to be made by the parliament. The 
Government of India has executive power to 
enter into and implement international treaties 
under Article 246 and 253 read with entry 14 of 
list I of the seventh schedule of the Indian 
constitution. Article 73(1) confers upon the 
Government of India the powers to exercise 
authority in matters regarding treaty or 
agreement.Post independence era saw a plethora 
of laws being enacted to control pollution. The 
Water (Prevention & Control of Pollution) Act of 
1974, the Air Act 1981 and the Environment 
Protection Act 1986 are the most significant 
enactments to date.2 
Implementation is mainly a domestic issue and 
treaties have relied on the principal of pacta sur 
sarvanda (good faith of signatories) or implicit 
incentives for compliance. But the degree to 
which treaties have been implemented has not 
been extensively studied especially related to 
India. This paper is an attempt in filling that gap.  
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Implementation of METs is governed by both 
legal and other factors (non-legal) not strictly 
prescribed in the existing legislation, such as 
economic, technological and social. The term 
non-legal means measures that are not 
explicitly provided in the legislation enacted  
for the purpose of treaty implementation, but 
by no means are extra-legal or outside the 
purview of law. Legal factors refer to those 
measures that are provided in the domestic 
legislation that govern the implementation of a 
treaty and are enforceable and justicable in the 
realm of Indian law. 
The questions under research therefore  are : 
 If specific laws are created for effective 

treaty implementation then are the treaties 
being implemented effectively ? 

 In case there are no such specific laws, 
then, is the implementation of such 
treaty/treaties less effective ? 

 If treaties with no specific laws are more 
effective than those with specific laws are 
factors such as, economic, technological 
and social responsible for effective 
implementation ? 

While it is true that the compulsions of 
commitment, compel compliance with and 
implementation of Multilateral Environmental 
Treaties (METs), it is in the Indian context, the 
economic, technological and social drivers that 
have, indeed, determined their implementation 
in an effective manner. 

AIMS  AND  OBJECTIVES 
To examine the effectiveness of the laws and 
institutions in implementing the METs. This is 
proposed to be done in the context of factors 
such as economic, technological and social and 
suggest changes that are needed to make 
implementation more effective. 

METHODOLOGY 
The MEAs chosen for research are : Montreal 
Protocol 1987, Basel Convention 1989  and 
Kyoto Protocol 1997. The reason for choosing 
the three MEAs is based on the premise that each 
one represents a different implementation model 
influenced by legal and other (non-legal) factors. 
Montreal   Protocol  implementation  has  been  a  

result of a combination of both legal and 
economic factors supported by appropriate 
technological advancements. Basel convention 
on the other end of the spectrum is primarily 
governed by national regulations with hardly any 
financial or technological support from the 
international community. Kyoto protocol marks a 
shift in the approach to implementing METs with 
market based instruments playing a vital role and 
supported by a broad legal and policy 
framework. India is a party to all the three 
treaties that are currently under different stages 
of implementation In order to assess legal 
effectiveness of the MEAs, at first the Points of 
effectiveness ‘have been suggested, which are as 
follows : 1. Compliance to treaty objectives, 2. 
Lessening adverse impact on environment, 3. 
Minimum economic dislocation, 4. Change in 
target group behavior Only if the implementation 
model of a treaty scores high on these POEs, can 
it be said that the MEA has been effectively 
implemented.Based on the assessment, the 
implementation framework of the three METs in 
India has been analyzed on a comparative basis 
and then the factors that determined effectiveness 
in the implementation of the MEAs has been 
given. Finally the conclusions that have been 
drawn provided the answer to the hypothesis.  

RESULTS AND DISCUSSION 
Montreal Protocol 
The Montreal Protocol on substances that deplete 
the Ozone Layer was drawn up in September 
1987. The Protocol identified the main Ozone 
depleting substances (ODS) and set specific 
limits on their production levels in the future. 
Initially CFCs (chlorofluorocarbons) and Halons 
were identified as controlled substances.  Other 
fluoro carbons like HCFCs ( hydroflorocarbons) 
and methyl bromide which are also ozone 
depleting needs to be controlled and been 
brought under the ambit of the Protocol in 1992.3 
With a view to assist the developing countries in 
their phase out efforts, a Multilateral Fund 
(MLF) has been established. The fund will 
finance incremental costs of ODS phase-out. The 
incremental costs include cost of transfer of 
technology, purchase of capital equipment and 
operational  costs  for switching over to non ODS  
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technologies. Enterprises using ODS technology 
established before July 1995 are eligible for 
funding under the MLF. The Montreal 
amendment (1997) required each party to have a 
licensing system in place for the import and 
export of controlled substances. 4, 5 
India became a party to the Vienna Convention 
in 1991 and acceded to the Montreal Protocol 
in September 1992. Since the annual calculated 
consumption of controlled substances of India 
was less than 0.3 kg per capita India was 
classified as an article 5 country and thus 
qualified for technical and financial assistance 
under the MLF. In 1993 India prepared and 
submitted country program to the MLF, 
detailing its proposed plan for phase-out of 
ODS according to the MP schedule.3 
India was mainly producing and consuming 
nine of the 95 substances controlled under the 
Protocol. These are CFC-11, CFC-12, CFC-
113, HCFC-22, Halon-1211, Halon-1301, 
CTC, Methyl Chloroform and Methyl 
Bromide. At present India does not produce 
and consume CFC and CTC. By 2010 both 
these ODS must were completely phased out. 
Halons which were used in fire fighting 
equipments are now totally banned for 
production and consumption (expect for 
Defence use). HCFCs can be produced and 
consumed until 2040 since their Ozone 
Depletion Potential (ODP) is very low 
compared to CFCs. Currently, HCFC phase-
out programme is under implementation.3 A 
total of 299 projects worth INR 257,427,713 
have been approved and funded by the MLF.  
The whole strategy to phase-out ODS was 
focused on shutting down the production of 
ODS so the consumption would automatically 
cease. This would make enforcement much 
easier, since the number of ODS producers in 
India are limited and can be monitored more 
effectively than the consumers, who could 
number into millions. A number of legal tools 
such as production quota, trade licenses, 
annual audit, filing of reports etc were used to 
ensure compliance to the Protocol targets. 
Thus, all producers did phase-out ODS 
production as per the schedule dates. In the 
case  of   the  consumption  sector,  compliance  

was not in full measure. The consumers were 
large in number and so could not be monitored 
nor the rules effectively enforced. This was 
corroborated by the fact that India was in a 
situation of non-compliance to the Protocol 
targets in 2007 caused mainly due to mismatch 
in consumption figures. 
Montréal Protocol implementation in India can 
be judged as fairly high compliance with 
moderate effectiveness. Compliance to the 
protocol has been highly influenced by 
financial factors such as grants, trade and 
incentives. This can be substantiated by 
understanding whether MP implementation in 
India would have been successful sans 
financial assistance from MLF. 
The entire ODS production sector (CFC, CTC, 
halon etc) would never have shut operations 
without the MLF grant. And without phasing-
out production, the consumption sector could 
never have been controlled, since it was 
implicit in the very strategy of the programme 
itself. The total grant received by the 
production sector in India is one of the highest 
for a developing country, only after China. 
This actually motivated industry and triggered 
the faster phase-out, so that they could meet 
the target schedule. Had this not been the case, 
the demand for ODS would have been high 
despite the protocol leading to a situation of 
demand supply gap and non-compliance to 
treaty. 
Indian producers also gained through trade. 
Developing countries got a longer extension to 
phase out CFCs and 20 years for HCFCs. India 
is one of the two major producers of these 
ODS in the Asian region and hence most 
developing countries in Asia and middle-east 
had to depend on Indian exports. Added to 
this, there were other incentives by 
Government of India. Import of CFCs and 
HCFCs was prohibited since 2000 which again 
largely benefited the Indian producers since 
they sold the ODS at fairly high prices. 
Customs duty exemption was an attractive 
financial incentive for importers of non-ODS 
technology which helped to quicken the pace 
of change over. 
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The institutional capacity for MP 
implementation in India can be described as 
one of the most compact yet complex in its 
functioning. The implementation of the 
protocol was entrusted to the Ozone cell under 
the MOEF. Ironically, the ozone cell was not 
entrusted with any formal authority to enforce 
the rules. The MOEF retained the power to 
make all final decisions and also the 
administrative authority for enforcement of the 
ODS rules. Interestingly, no powers have been 
delegated to the State Governments or State 
Pollution Control Boards. 
An environmental treaty should not only meet 
its defined objectives but also not cause harm 
to the environment in an incidental way. The 
ODS rules do not put a constraint on using 
alternatives that are environmentally safe. As a 
consequence most of the metal cleaning units 
and textile degreasing units are using 
carcinogenic substitutes that are harmful to 
workers health. HFC-134a was technically and 
economically the best available alternative to 
CFC and so it was preferred, even though it 
might have a high Global Warming Potential. 
The presence of ODS rules has in no way 
enhanced the effectives of environmental 
protection sans the protection of ozone layers. 
Kyoto Protocol 
The Protocol's major feature is that it has 
mandatory targets on greenhouse-gas 
emissions for the world leading economies 
which have accepted it. These targets range 
from-8 per cent to +10 per cent of the 
countries' individual 1990 emissions levels 
with a view to reducing their overall emissions 
of such gases by at least 5 per cent below 
existing 1990 levels in the commitment period 
2008 to 2012. To compensate for the sting of 
binding targets, as they are called, the 
agreement offers flexibility in how countries 
may meet their targets. Several mechanisms 
have been set up for this purpose such as 
emissions trading, the Clean Development 
Mechanism (CDM) and joint implementation 
India’s commitment to the Kyoto Protocol is 
mainly through the CDM which is a tool for 
ensuring compliance of Annex-I countries        
in  a  cost-effective  and flexible manner. Legal  

effectiveness of Kyoto Protocol 
implementation in India would have to be 
assessed through the CDM programme which 
has been operational since 2003.6,7 
According to report on National Action plan 
for operationalising CDM in India, by the 
Planning Commission, the total CO2 
equivalent emissions in 1990 were 
approximately 3% of global emissions. The 
India market is extremely receptive to CDM. 
As on August 2010, 520 CDM projects have 
been registered with the Executive Board of 
CDM, out of 2313 projects sanctioned by the 
host country. These projects can generate 43 
million Certified Emission Reductions (CERs) 
per annum which is 12% of global CERs and 
about 20% of all the registered projects. 6,7 
No other MEA has given such a fillip to 
business in India as the Kyoto has done. In 
about 5 years (2005-2010) there was an 
unprecedented registration of international 
projects, perhaps for the first time. This was 
supported by a high growth economy and 
proactive policies during the same period, 
which provided for investments in the energy 
sector. Legislations such as Energy 
Conservation Act (2001) and Electricity Act 
(2003) unintentionally promoted CDM 
projects. Besides, the absence of any CDM 
law further facilitated for the fast clearance of 
CDM projects. 
Compliance to Kyoto Protocol objectives is 
difficult to measure or even evaluate given that 
India had no targets to achieve.It encompasses 
the non-legal determinants such as financial 
mechanism in the form of CERs that can be 
traded, technology transfers to reduce GHG 
emissions by way of clean technologies, stake 
holder’s participation through sustainable 
development indicators and training and 
capacity building.8 
Developing countries like India continue to have 
a carbon intensive growth and are unable to 
decouple growth from emissions’. CDM projects 
are found wanting when it comes to proving their 
credibility in fulfilling the sustainable 
development objectives and there is hardly any 
regulation or regulatory framework for meeting 
climate mitigation targets and objectives. 
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This has resulted in reducing the effectiveness 
of non-legal determinants on CDMs. The value 
of CERs has fallen substantially in the global 
market, which was around 12-14 a dollars a 
ton of CO2 to about 4-5 dollars indicating that 
demand for CERs has not been on anticipated 
levels.9 
CDM is only one part of the Kyoto Protocol 
strategies to bring down GHG emissions. 
India has committed to do much more than 
merely promote CDMs for the cause of 
climate change. The National Action Plan on 
climate change has set the agenda for reducing 
GHG emissions by 25% by 2020 on a 
voluntary basis. The implementation of the 
Action Plan is again dependent on the State 
plans and most states are yet to prepare and 
submit their plans to the MoEF.10 
Bueauru of Energy Efficiency (BEE) has its 
own targets to reduce energy consumption and 
is using state designated nodal agencies to 
implement its programmes. However, these 
nodal agencies in most states are short staffed 
and hardly active. In fact many citizens are not 
even aware of the existence of these agencies. 
Ministry of New and Renewable Energy 
(MNRE) has a number of programmes to 
promote renewable energy in the country, 
especially solar and wind. Subsidies are being 
given to beneficiaries who implement 
renewable energy programmes. But there have 
been complaints that the subsidies are very 
difficult to materialize and often taken a very 
long time which in no way eases the financial 
burden of the investor. 
In the absence of a law governing CDM, it is 
not possible to assess the influence of legal 
determinants on the quality of environment. 
But it may not be far from true to conclude 
(based on the evidence) that CDM, in its 
present form has not enhanced the quality of 
environment, at least far as the non-carbon 
attributes are concerned. The existing 
environment laws have been in force 
irrespective of the CDM existence. 
Considering that there are a number of parallel 
efforts to reduce energy consumption and 
GHG emissions, there is a lack of cohesive 
strategy  that  could  yield  better  results.  The  

lack of a law to ensure accountability of the 
money and efforts being spent on these 
programmes is one of the reasons why Kyoto 
Protocol still seems ineffective. 
Basel convention 
In response to the growing concern for 
regulating trans-boundary transfer of 
hazardous waste and for promoting 
environmentally sound management practices, 
the Basel convention was adopted in 1989. The 
distinctive feature of the convention is that it 
neither imposes any legally binding targets nor 
does it provide for any mechanism of financial 
assistance to developing countries. 
The Hazardous Waste Management Rules 
(1989) were evolved even before India ratified 
the Basel convention. The regulations were 
then not in consonance with the treaty 
objectives. It differed from the treaty 
objectives in that the Basel convention focused 
the initial years on regulating trasboundary 
movement of hazardous waste, which was not 
considered in the 1989 rules. The subsequent 
amendments were refined to be in tune with 
Basel Convention objectives.11 
Statistics reveal there are about 36,000 
hazardous waste generating industries in India 
which generate 6.2 million tonnes out of which 
land fillable hazardous waste is about 2.7 
million tons (44%), incinerable hazardous 
waste is about 0.4 million tonnes (7 %) and 
recyclable hazardous waste is about 3.1 million 
tonnes (49 %). Indiscriminate and unscientific 
disposal of wastes in the past has resulted in 
several sites in the country to become 
environmentally degraded. In India the last 
three years have seen hazardous waste import 
increased by 48%.In 2009 6.4 million tonnes 
of hazardous waste came from the West to 
India and 5.9 million tones was produced 
domestically. Much of this waste was metal, 
electronics and plastics. The MOEF submitted 
an affidavit to the Supreme Court based on an 
order passed in 2003 giving details with 29 
directives on hazardous waste. It claims that 
the number of illegal dump sites have been 
reduced substantially, but there is no 
information on the proper disposal sites for 
hazardous waste and whether these are as close  
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as possible to their source of generation (which 
is one of the major objectives of Basel 
Convention)12,13 
The biggest challenge came to India, when the 
Basel Convention proposed for a Ban 
amendment, which banned export of hazardous 
waste for final disposal and recycling from 
developed to developing countries. India 
refused to accept the Ban amendment and its 
domestic law continued to encourage recycling 
in an ‘environment friendly’ manner. Nearly 
after two decades of debate and persuasion, the 
Basel Ban has been accepted in the 10th COP 
and is expected to be in force soon.14 
On the enforcement front, the legal 
determinants (compliance, institutional 
capacity, violations and punishment) score the 
weakest points. Implementation of hazardous 
waste management rules has been slack, tardy 
and virtually non- effective. The rules try to 
interweave a number of complex issues under 
a single law, which makes enforcement more 
difficult. Enforcement agencies for hazardous 
waste management rules are limited and over-
burdened. As a consequence of poor 
enforcement, violations have been many. The 
Supreme Court rulings in 2003, the Supreme 
Court Monitoring Committee observations and 
even the latest supreme Court judgment in 
2011, have highlighted the issues of non-
compliance to Hazardous waste management 
rules by the generators and recyclers of 
hazardous waste.  The Supreme Court of India 
in its order dated 14th Oct 2003 took serious 
note of the status of hazardous waste import in 
the country and observed that the problem is 
not as much as of absence of rules as it is of 
implementation.15,16 Equally disturbing is the 
fact that there are violations to the Treaty 
objectives, indicated by the growing volume of 
illegal wastes coming into the country. In 2007 
it is reported (treehugger.com) that 600 tons of 
E-waste was imported under the guise of 
charitable and reusable materials, all duty free. 
The reason why violations are high is because 
punishment and penalties are few. Except for 
some state governments, which recently issued 
closure orders or levied fines for a few 
industries,  in  most  cases,  the  industry  is not  

heavily penalized. Violations occur maximum 
at the level of informal recyclers and small 
scale hazardous waste generating industries. 
They are difficult to track, monitor and report.  
The biggest drawback with Basel Convention 
is the lack of any financial mechanism (market 
or non-market) to aid the implementation of 
the treaty objectives. The main reason for India 
and other developing countries to oppose the 
Basel Ban is the potential economic and 
resource loss which they could otherwise gain 
by allowing import of recycling. The 
convention does not have any grants for 
developing countries to build capacity and 
provide technical assistance in the areas of 
waste minimization and clean technologies. 
The Comptroller Auditor General of India, in 
its Performance audit report on waste 
management (2008) has summed up the 
situation quite aptly, ‘though the Central 
Pollution Control Board has proposed 
strategies for the reduction of hazardous waste 
like clean technologies, establishment of 
technology standards etc, no information was 
provided by MOEF to show whether these 
strategies has been made operational.17-19  

CONCLUSION 
The three implementation models differ in 
their approach and structure which is based on 
the principles enumerated in the treaty and the 
decisions taken by the Meeting of Parties. The 
more output oriented a treaty, the more 
structured is the implementation framework. 
Merely expecting an outcome from a treaty 
without outputs, may create a framework that 
is more rule based or market based. But a 
treaty that defines its outputs along with the 
outcome can give a frame work that combines 
regulation with targets and thereby makes it 
more meaningful and measureable at the 
domestic level. This also enhances legal 
effectiveness. 

RECOMMENDATIONS 
Domestic legislation is not a pre requisite to 
achieve compliance to treaty objectives. 
However it aids in the implementation of the 
treaty. What is required is a suitable regulatory  
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framework that may comprise of a number of 
tools, legislation being one of them. 
Institutional set up and coordination 
mechanisms are one of the most important 
factors for effective implementation of a treaty. 
In all the environmental treaties under study, 
the institutional set up has been very small and 
weak in capacity. In addition, to ensure that a 
treaty is implemented effectively in a country 
like India (large geographical area and a 
federal structure of polity), it requires adequate 
staff that are properly trained and 
knowledgeable 
Enforcement of law is the weakest link in the 
claim of effective treaty implementation. This 
has been an inherent weakness of Indian 
administration for all laws and more so for 
environmental laws. The costs of enforcement 
are high, particulars for treaty implementation. 
A point that merits attention both from 
compliance perspective and enhancing 
effectiveness of implementation is that of 
imposing penalties and punishments. 
Environmental law in India and in particular 
those related to METs has been extremely 
liberal when it comes to penalizing violators or 
imposing punishments. 
One of the most important learning from this 
study is the role of financial mechanism in the 
effective implementation of a treaty. This is 
where the effectiveness of the implementation 
frame works of the three treaties has shown 
wide variations. Undoubtedly the Montreal 
Protocol’s success is largely due to the grant 
funding from MLF. Not only was compliance 
to law made easy, it also brought in a deeper 
involvement of the primary stakeholders. 
 Technology is a vital element for both 
compliance and effectiveness. From the 
findings of the three treaties it emerges as a 
pre-requisite for treaty compliance. The 
availability, accessibility and affordability of 
technologies are the key to make an IEA a 
success.  
So far the stakeholder participation was seen 
mostly as an instrument to enhance 
effectiveness of treaty implementation, but is 
now getting to be an important factor to 
achieve  compliance  as well. In India, with the  

emergence of Right To Information Act, 
stakeholders are demanding greater transparency 
and participation in the decision making of 
important policies. 
A comparatives analysis of the three treaties 
reveals that none of these have impacted the 
economy in any adverse way. On the contrary 
some of the industries have benefited in the 
process. Hazardous Waste Management rules 
helped the growth of recycling industry and 
Kyoto Protocol facilitated the development of 
Renewable Energy industry in India, which 
earlier was hardly heard of. 
There is a need to de-regulate some of the 
existing legislation and move towards regulating 
investments and markets that could help 
implementation of environmental treaties. The 
law makers should not confine the law to 
command and control methods, but enlarge the 
scope of environmental legislation to what may 
be termed as-inclusive law. It means that, when 
laws are formulated it is not sufficient to consider 
only issues of non-compliance but those that 
promote compliance. 
Caution should be exercised to see that bilateral 
agreements should not supersede or overlook 
METs. It would be prudent if the MoEF can 
review a bilateral agreement to cap any potential 
contradiction to METs that India is a party. the 
focus must shift on making an assessment of the 
domestic capabilities for implementing the 
agreement under consideration. 
Phase-out capital subsidies which encourage 
investments without outcome. Such subsidies can 
create infrastructure and other capital assets 
without any assurance on the performance. 
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